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I 

Enclosed please find five (5) copies of the following documents 

Enclosure 1 is the Draf! Rocky Flats Cleanup Agreement, Revision 0 (RFCA), described in 
References a and b 
position on the approach that should be taken in RFCA negotiations Specifically, it 
represents a new approach to regulatory interaction that will 

I This document represents a unified EG8G Rocky Flats, Inc (EGBG) 

I 
- Clarify and streamline regulatory involvement in the remedtation/closure process, 

Focus actlons on early and meaningful risk redudion to human health and the 
environment; 
Allow increased flexibility in implementation of the agreement through a change 
control system and a Ylexible" approach to enforceable milestones, 
Institute a controlled system for expanding the scope of the agreement, as the site 
mission progresses, and 
Provide a greater role for all stakeholders in work covered by the agreement 

- 
- 
- 
- 

I 

:LASSIFICATION 

Revisions to the current Interagency Agreement (IAG) addressing funding, decontamination 
lFIFn zL 

and decommissioning, and accelerated cleanup have been withheld from this revision, as 
'-7F-7 ' instructed in Reference a Markers indicating potential locations for these future IanguaSe 
'THORIZED CLASSIFIER sections are clearly placed in Enclosure 1 EG8G will supplement this drafl RFCA languaga 
~ $ f ~ ~ ~ f ~ ~  with additions in these areas, as guidance becomes available 

A T E  Enclosure 2. Issues and Positions, RFCA Negotiation Strategy, is intended to explain the 
premise of specific provisions of the draft RFCA language It includes background 

?)/98'a /'F 9 4  information, positions, tactics, and references to specific areas of langbage modified 
1 REPLY TO RFP CC NO 

"'IN TEM STATU5 
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Enclosure 3 is comprised of three comparison tables, 1) Old IAWNew RFCA Table of 
Contents, 2) Old IAG Subject Mapped to New/Revised RFCA subject, 3) How Agency 
Issues are Addressed In RFCA 

These tables are intended to guide the reader through the draft language while referencing 
the issues corresponding to each chapter and part An additional document which will 
further address the justification for specific wording changes will be transmitted directly 
to the Department of Energy, Rocky Flats Field Office (DOE, RFFO) Chief Negotiator and his 
staff, as it becomes available. 

EG&G and DOE, RFFO staff discussions have indicated that DOE will provide integrated 
comments to EG8G as they become available, with a goal of transmitting an RFFO approved 
draft to DOE, Headquarters, on or about June 14, 1994. EG8G will incorporate those 
comments as received, and continue to support the DOE Negotiation Team in all related 
matters. 

Questions on these documents should be directed to P W Swenson, at extension 721 1 

Transition Management 

Orig and 1 cc - D A Brodtman 

Enclosures 
As stated 

cc 
J Robe rso n 
R I Greenberg 
M McBride 
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I ROCKY FLATS CLEANUP AGREEMENT 
D n  

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION Vm 

and 
THE STATE OF COLORADO 

IN TEE MA'ITER OF: 1 FEDERAL FACILITY 
AGREEMENT AND 

) CONSENT ORDER 
UNITED STATES DEPARTMENT 

CERCLA XXXXXXX 
) RCRA(3008( h))XXXXXXX 

OF ENERGY 1 

ROCKY FLATS (COLORADO) SITE 1 STATE OF COLORADO 
1 DOCKET # XXXXXXXX 

CHAPTER I 
GENERAL PROVISIONS 

Based on the dormanon avadable to the Parties on the eff i ive date of  thrs FEDERAL FACILITY AGREEMENT 
AND CONSENT ORDER (the Rocky Flats Cleanup Agreement (RFCA)) and wthout mal or adjudicabon of any 
issues of hct or law, the Parties agree as follows 

, 
Th~s Agreement is diwded mto three Chapters Chapter One contams statements ofjunsdiaon, pmes, and 
the purposes of ths Agrement, as well as general mtroductory dormation Chapter Two contams prowsions 
addresang the role of  the State of Colorado (State) when the State acts as the Lead Regulatory Agency for 
vanous Operable Uruts at the Site pursuant to its authonty under the Resource Consewation and Recovery Act 
(RCRA), 42 U S C $8 6901 m, and the Colorado Hazardous Waste Act (CHWA), $5 25-15-101, etse~ 
C RS, EPA's role as Lead Regulatory Agency for vanous Operable Umts at the Site, pursuant to the 
Comprehensive Enwonmental Response, Compensation and Liabhty Act of  1980, as amended by the 
Superfhnd Amendments and Reauthonzation Act of 1986 (CERCLA), 42 U S C $ 9601 etsea, and prowdes 
the mecharusm for mtegration of  EPA and State responsibhties pursuant to CERCLA RCRA and CHWA 
through the LeacUSupport Regulatory Agency concept, and prowdes the mechasm for resolmg disputes 
over regulatory confl~cts m ths context Chapter three contains common prowsions All Chapters shall be 
construed as a whole, subject to Part 38 (Severabdity) Nothmg m h s  Agreement shall be construed to 
change the junsdictiond authonties of the Parties Titles to Parts and Chapters of  h s  Agreement are for 
descnptive purposes only 

5/27/94/J Page 1 Rev 0 



t 

ROCKY FLATS CLEANUP AGREEMENT 
IC)- 

PART I JU RlSDlCTlON 

A The Umted States Enwonmental Protection Agency, Region Vm (EPA), enters h s  Agreement pursuant to 
-on 12qe) of the Comprehensive Enwonmental Response, Compensahon, and Liabdty Act (CERCLA), 
42 U S C 9 9620(e), as amended by the Superfind Amendments and Reauthomhon Act of 1986 (SARA), 
Pub L 99-499 [heremafter jointly referred to as CERCLA], and secttons 6001,3008(h), and 3004(u) and (v) 
of the Resource Conservation and Recovery Act (RCRA), 42 U S C $0 6%1,6928@),6924(~) and (v), as 
amended by the Hazardous and Sohd Waste Amendments of 1984 (HSWA), Pubhc Law 98-616 [hereder  
jointly referred to as RCRA] and Executive Order 12580 

B The State enters mto h s  Agreement pursuant to delegated authonty under RCRA 49 FR 4136, Oct 19, 1984 
The Colorado Department of Health (CDH) is the State agency designated by the CHWA, -on 
25-15-301( 1) C R S  (1989) to unplement and enforce the prowsions of  RCRA and CHWA 

C The State of Colorado (the State), enters mto th~s Agreement pursuant to sect~ons 107, 120(f), 121, and 3 10 of 
CERCLA, 42 U S C $9 9607,9620, and 98 10,s 3006 of RCRq 42 U S C $8 6926 and CHWA section 
25-15-301( 1) C R S  (1989) Pomons of ths Agreement and of the Statement of Work that relate to RCRA 
and CHWA are a Comphance Order on Consent issued by the State pursuant to 8 25- 15-308(2), C R S 

D The Umted States Department of Energy (DOE) enters mto h s  Agreement pursuant to e o n  12qe) of 
CERCLA42 U S C $9 9620 (e), stmolls 6001,3008(h), and 3004(u) and (v) ofRCRA42 U S  C $9 6961, 
692 1 (h), 6928 (u)and (v), the National Enwonmental Pohcy Act (NEPA), 42 U S C 5 432 1 ,  Executive 
Order 12580, and the Atomc Energy Act of 1954, as amended (AEA), 42 U S C 0 201 1 et seq 

E The actrvlties undertaken pursuant to tius Agreement shall be consistent wth CERCLA and the National 011 
and Hazardous Substances Polluhon Contmgency Plan, 40 C F R Part 280, Federal Regster Vol 55, No 46, 
at 8666 (March 8, 1990) (NCP) Ifthe NCP or any other statute or regulation w e n t  to th~s Agreement is 
amended subsequent to the date of execution of ths Agreement, any modtfications to h s  Agreement made 
necessary by such amendments shall be mwrporated by moddimon mto h s  Agreement, and other 
moddications related to such amendments shall be subject to Wer negohauons 

Any work currently bemg conducted pursuant to the 199 1 Agreement shall be mcorporated mto the 
requtrements of tfus Agreement and shall become enforceable parts hereof 

PART 2 PARTIES AND ROLE OF DOE CONTRACTORS 

A The Parties to ths Agreement are EPA, the State, and DOE 

B DOE shall provlde a copy of  b s  Agreement and relevant attachments to its pnme contractors DOE is 

responsible for and assumes all habhty for costs of CERCLA response actions or corrmve actions requlred 
due to actions of its contractors A copy of ths Agreement shall be made avdable to al l  other Contractors and 
subcontractors retamed to perform work under ths Agreement DOE shall provlde notice of ths Agreement 
to any successor m tnterest pnor to any transfer of ownershrp or operation, and the prowsions of ttus 
Agreement shall be binding on any successors UI interest 

9 2  7/94/J Page 2 Rev 0 
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C DOE shall not@ EPA and the State of the identity and work scope of  each of  its pnme contractors and theu 
subcontractors to be used 111 canylng out the terms of h s  Agreement M advance of  thea mvolvement m such 
work Upon request, DOE shall also provide the identlty and work scope of any lower ber subcontracton 
perforrmng work under ths Agreement DOE shall be responsible for ensunng that all contractors, employees, 
agents, consultants, firms, and other persons or entibes a m g  on behalf of DOE wth respect to matters 
mcluded herem, wdl comply wth the terms of ths Agreement DOE r e m  obhgated by h s  Agreement 
regardless of whether it cames out the terms through agents, contractors, operators, andor consultants 

D Nomthstandmg the precedmg paragraph, DOE IS obltgated to comply wth every requuement of h s  
Agreement 

PART 3 STATEMENT OF PURPOSE 

A On the e f f a v e  date of this Agreement as estabhshed pursuant to Part 46 (Effmve Date) of the Agreement, 
the 199 1 Federal Fadty Agreement and Consent Order CERCLA MII-9 1-03 RCRA (30080)) MI-9 1-07 
and State ofColorado Docket number 91-01-22-01, shall terrmnate and be replaced with h s  Agreement by 
consensus of the Parties The 1 9 9 1  Agreement requued that DOE conduct RVFSs and conduct Fachty 
Investigabons and/or closure activities for RCRA correctwe m o n  at the Site The P a m e  have d e t m e d  
that the 1991 Agreement should be terrmnated and replaced by h s  Agreement for the foIIowtng reasons 

1 The 1991 Agreement does not recogruze the changes to the Rocky Flats rmssion m whch Speclal 
Nuclear Matenal (SNM) operauons wdl be h t e d  to those that provide for safe mtenm storage and 
the processmg of  wastes and residues resultmg &om SNM o m o n s ,  and the mtenuon of DOE to 
place burldmgs under the control of ths agreement when they have been deterrmned to be surplus 

, 

2 Parties r e c o p e  that admstratwe efficlencles that can be wtuted based on expenence gamed 
dunng the execuhon of the 1991 Agreement that 4 result m a substantial accelerauon of cleanup 
work at Rocky Flats Thls acceleration of cleanup amvity wdl ultunately represent the best mterests of 
all parties, and the taxpayers of  the Uruted States 

3 The 1991 Agreement was based on c e m  assumpaons regardmg the scope ofwork, the scope of 
needed mvestigauons and the ablllty of DOE to mobdue resources to any out the cleanup These 
assumpbons have been rewewed and unproved M the development of this agreement In addition, 
expenence gamed by the pmes dunng execution of the 1991 Agreement lnlcates that greater 
emphasis should be placed on a contmuous mamtenance of the project basehe based on emergmg 
mformation 

B The general purposes of ths Agreement are to 

1 Ensure that parties work together m a cooperative spmt that fadtates the earltest possible completion 
of cleanup of  the Rocky Flats Site, and wtuch rnaxllTuzes the effectiveness of moneys expended to that 
end 

5/27/94lJ Rev 0 Page 3 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Ensure that the enwonmental impacts associated wth past and present actmhes at the Site wdl 
conttnue to be thoroughly mvestigated and that appropnate response amon is taken and completed as 
necessary to protect the pubhc health, w e h e ,  and enwonment 

C o o r h t e  a rmew of the final remedidcorr-ve mons by the appropnate Federal and State 
~ t u r a l  resources trustees tn order to assure that the final remedial/commve acbons wdl m ~ ~ m u ~  
potential lmpacts to natural resources whde stdl meetmg m u m  cleanup standards 

Establish a procedural framework and schedule for developmg, implementmg, and momtonng 
appropnate response mons at the Site in accordance wth CERCLA, RCRA, and CKWA, 
unplementmg regulauons of these statutes, mcludmg the NCP, and CERCLA, CHWA, and RCRA 
guidance and pohcy 

ProMde a h e w o r k  for perrmttmg RCRA Treatment, Storage, and Dsposal Umts (TSDs), promote 
an orddy, eff-ve mvestigaoon and cleanup of  contarrunation at the Site, and avoid hgaoon 
between the Parttes 

Ensure comphance wth RCRA and CHWA, mcludmg requuements covenng perrmttmg, corrmve 
-on, closure, and postclosure care 

Reduce nsks to the site workers and the public as expeditiously as possible through the cleanup 
process, wthn the confines of  acceptable standards, hnding, and regulatory requirements The 
parties jointly acknowledge the importance o f  streamllrung the decision process as much as 
possible to acheve mearungfbl nsk reduction 

Seek ways to accelerate cleanup actions and elimmate unnecessary tasks and rewews, by requinng 
that all parties to the agreement work together, wthm each party’s statutory role, whde hlly 
mvolwng other stakeholders as required by law and good practice 

Establish the Agreement as a “liwng” document, wtuch wll evolve as the cleanup proceeds, 
recognmng that pnonties o f  specific tasks and schedules wll change as the cleanup progresses, 
due to emergmg mformation on site conditions, and nsk pnonties 

Prowde the flexlbility to mcorporate other site actiwties, such as final decontarmnation and 
decomssiomg tasks m the agreement, at such time as all parties agree that those activities are 
i m n e n t  for major process buildings 

Create a ‘‘bias for won’’  by estabhshg a framework for human health and enwonmental nsk 
reduction through removal amons or other means of expdted response 

C Spdcally, the purposes of ths Agreement are to 

1 Identlfjl Intern Measurefitem Remedial Actions (IMAMS), fiany wtuch are appropnate at the 
Site prior to the unplementation of hal remedial actions for the Site IM/IRA alternatives shall be 

5/27/94/J Page 4 Rev 0 I 
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identified and proposed as eady as possible pnor to selmon o f  final IMlIRAs by EPA and the State, 
consistent wth Part 12, paragraph C This process IS designed to promote coo-on among the 
Pmes  m identlfylng IM/IRA alternatives pnor to s e l a o n  of  final IM/IRAs 

2 Identtfj. any additional TSD Umts that requue pemuts, estabhsh schedules to complete DOE‘S Part B 
pemut apphcation for such Uruts m accordance wth the Statement of Work (SOW), whch is 
attachment 2 to thls agreement, identlfjr TSD Umts that wdl undergo closure, close such TSD Uruts UI 

accordance wth State-approved closure plans, h e r e d e r  called “Work Descnpbon Documents” and 
other laws and regulations, requue postclosure care when necessary m accordance wth post-dosure 
penruts or approved plans and other laws and regulations, and coordtnate closure wth any 
mterconnected correctwe or remedial action at the Site 

3 Establish requirements for the performance of  RCRA Facility InvestigationRemedial 
Investigation (RFI/RI) for each Operable Umt (OU) at the Site to detemne filly the nature and 
extent o f  the threat to the public health or welfare or the enwronment caused by the release or 
threatened release o f  hazardous substances, pollutants, contmnants, hazardous waste or 
constituents at the Site, and to establish requirements for the performance o f  a Feasibility 
Study/Conective Measures Study (FS/CMS) for each OU at the Site to identifl, evaluate, and 
select alternatives for the appropnate remedialkorrective action(s) to prevent, mtigate, or abate 
the release or threatened release of hazardous substances, pollutants, contammants, hazardous 
waste or constituents at the Site in accordance wth CERCLA, RCRA, and CHWA. 

I 

4 Identlfjl the nature, objmve, and schedule of  response amons to be taken at the Site Response 
aaons at the Site shall a t t m  that degree of cleanup of hazardous substances, pollutants, or 
contarmnants mandated by CERCLA 

5 Implement the selected IMmRAs and final remedidcorrmve amons m accordance wth CERCLA, 
RCRA, and CHWA 

6 Assure comphmce wth Federal and State hazardous waste laws and regulabons for matters covered 
by h s  Agreement 

7 Descnbe the roles and responsibhties of the Parties 

8 Descnbe and hst the apphcable or relevant and appropnate legal requlrements for remedial action(s) 

9 Provlde for contmued operation and mamtenance of the selected remedidcorrective action(s) 

10 Estabhsh cntena by whch surplus DOE facilities at Rocky Flats i e ,  those detemed by DOE to haLe 
no fbrther benefiaal use to the DOE mssion, VJlll fall under the scope of  hs Agreement 

1 1 Ensure early and mearungfbl public involvement in the unplementation of  tius Agreement and in 

planrung efforts conducted by DOE to deterrmne hture Site use 

5/27/94/J Page 5 Rev 0 
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12 Provlde for mteramve commmty tnvolvement m the mbafion, development and selection of  remedial 
amons to be undertaken at Rocky Flats, mcludmg tunely reuew of apphcable data, reports, and amon 
plans developed for the site 

PART 4 STATUTORY COMPLIANCBRCRA-CERCLA INTEGRATION 

A 

B 

C 

D 

E 

The Parties mtend to tntegrate mto ths Agreement DOEs CERCLA response obhgauons and CHWA and 
RCRA closure and corrective action obligations whch relate to the release(s) of  hazardous substances, 
contarmnants, pollutants, hazardous wastes, and hazardous constituents covered by h s  Agreement 
Therefore, the P m e s  mtend that comphance wth amvlties covered by th~s Agreement wdl be deemed to 
acheve comphance with CERCLA 42 U S C 5 9601 et seq , to satisfjl the correctwe m o n  requrements of 
sect~ons 3004(u) and (v) o f  RCRA, 42 U S C 5 6924(u) and (v), for a RCRA p e r ~ ~ t ,  and -on 3008(h), 42 
U S C 9 6928(h), for mtenm status fachties, the closure and corrective m o n  requmnmts of CHWA, and to 
meet or exceed al l  apphcable or relevant and appropnate Federal and State laws and regulations, to the extent 
reqlllred by Section 12 1 of CERCLq 42 U S C 9 962 1 

Operable Uruts (OUs) at the Rocky Flats Site have been classtfied as etther 1) State Lead Regulatory Agency 
OUs that the State WIU address under RCRA and CHWA pnmanly, but shall also address CERCLA 
requrements, or 2) EPA Lead Regulatory Agency OUs that EPA shall address pnmanly under CERCLA, but 
shall also address RCRA and CHWA requuements Chapter 2 of  th~s Agreement sets forth the State's 
responsibhties as Lead Regulatory Agency DOE'S obhgabons to obtarn TSD perrmts, to close TSD Uruts, and 
othennse comply with apphcable RCRA and CHWA requuements Chapter 2 also sets forth EPA's 
responsibhties as Lead Regulatory Agency and DOEs obhgabons to sibs@ CERCLA Whenever there is a 
Merence of opmon as to actions that are requred for work on an OU, or whether appropnate RCRA or 
CERCLA considerations are bemg apphed, the parties WIII use the dispute resolutron process outhed m Part 
2 1 to assure tunely resolution of the drffenng oprnrons 

On November 2,1984, EPA authonzed the State to unplement CHWA m lteu of the base RCRA Program 
mplemented by EPA On July 14, 1989, EPA authonzed the State to Implement, mter alia, the corrective 
amon prowsions o f  HSWA pursuant to Section 3006 of R C U  EPA wdi adrrun~ster those provlsions of 
Subtitle C o f  RCRA for whch the State is not authonzed 

When Corrective Amon regulabons are promulgated and become effective, the Parks agree to amend the 
SOW as necessary to mcorporate such regulatory requrements Pnor to such amendment, should any actibity 
at an OU identded as a State lead reach the corrective action stage, DOE and the State wdl u t d m  the 
CERCLA remedial action process 

Based upon the foregomg, the Parties rntend that any remedial actiodcorrective action selected, Implemented, 
and completed under ths Agreement shall be deemed by the Parties to be protectwe of human health and the 
enwonment such that remediation o f  releases covered by ths Agreement shall obwate the need for hnher 
action outside the scope of ths Agreement on those Same OUs or lndivldual sites P m e s  also agree that anv 
remedial actiodcorrective action selected wdl rmmme damage to the enwonment 
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THls PART WILL NEEDTO BE REVISED BASED ON POLICY DECISIONS MADE ON I ACCELERATED CLEANUP, D&D, AND FULL FUNDING - 1  
A 

B 

C 

D 

E 

F 

G 

H 

I 

Except as noted below or othemse exphatly stated, the defirutions prowded m CERCLA, R C R q  CHWA, 
and thetr unplementmg regulations, as appropnate, shall control the mearung of  the terms used m ths 
Agreement Ifthere IS mconsistency m any dehtion m CERCLA R C R q  of C W A ,  the dehuons in 
CERCLA shall apply 

In adchon 

“Actwe Umts” shall mean TSD w t s  as defined under RCFWCHWA and herem contamed m the current 
project basehe, where work has been deferred due to confl~cts wth the current site rmssion 

“Additional Work‘ wthm the context of ths Agreement shd mean any new or dflient work outside 1) the 
agreed upon SOW and 2) any subsequent Work Description Documents mcorporated mto h s  Agreement 
Additional work wdl be rewewed and acted upon m accordance wth Part 24 (Change Control Process) 

“Adrmrustrative Record” shall mean the compdation of documents whch estabhshes the basis for the selmon 
of  CERCLA response mons for each OU at the Site, requed pursuant to Part 36 (Pubhc Parhapmon) of 
thls Agreement, the SOW mcorporated mto ths Agreement as Attachment 2, and W o n  113QcX1) of 
CERCLA The Adrmrustratwe Record requrements shall apply to all OUs at the Site 

“Agreement”, “Rocky Flats Cleanup Agreement”, or “RFCA” shall mean th~s document and shall mclude all 
Submttals, Attachments, Addenda, Amendments, and Modifications to this document All such Submttals, 
Attachments, Addenda, Amendments, and Modtfications shall be mcorporated mto and become an enforceable 
part of ths Agreement 

“Authonzed representatwe” shall mclude a Party‘s contractors or agents actmg m a speafkdly designated or 
defined capaaty, mcludrng 111 an advisory capaaty 

“CERCLA,” shall mean the Comprehensive Enwonmental Response, Compensabon, and Liabhty Act, 42 
U S C 5 9601 et seq , as amended by the Supehnd Amendments and Reauthonzation Act of 1986 (SAR4), 
Pub L 99499, and theNCP 

“Colorado Hazardous Waste Act (CHWA)” shall mean $3 25 -15-101 et seq , C RS (1982) as amended, and 
its unplementmg regulations 

“Consultation,” as that term is used anywhere in ths Agreement to descnbe EPA’s obhgation to consult uith 
the State, shall mclude, but not be h t e d  to, rewewng any State comments and rccommendabons, adLismg 
the State of EPA’s proposed position or detemnation, g u l g  m wntmg its reasons for Cfisagreemg ki th  any 
comments or recommendations by the State, and, frequested, meetmg wth the State to attempt to resohe 
differences before announcing its position or determination Where the term is used to descnbe the State’s 
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obhgations to consult wth EPA, the same obhgations shall apply Tune taken for the consultation of the EPA 
and State wdl be done wthm the tune constrmts m tfus agreement for the rmew of  documents, submttals, or 
other specdied declsion me-huts 

“Correctwe Action” (CA) shall mean the RCRA term for the c l m g  up of releases of  hazardous waste or 
hazardous constituents at treatment, storage, or disposal faches subject to Subtnle C of R C M  

“Correctwe Action Dmsion” (CAD) shall mean the RCRA term for the dasion by the State s e l m g  a 
corrective measure alternative or alternatives to remedy enwonmental concerns at a Site Consideration wdl 
be p e n  to health nsks, enwonmental effects and other pertment factors The selectmg agency shall use 
techrucal, human health, and enwonmental cntena to j~stlfjl the remedy selection 

“Corrave Measures Study” (CMS) shall mean the RCRA term for the study through whch the 
owner/operator of a fadty identdies and evaluates appropnate correctwe measures and submts them to the 
regulatory agency 

“Days” shall mean calendar days unless business days are specified Any subrmttal or Wntten Statement of 
Dispute that, under the terms of thls Agreement, would be due on a Saturday, Sunday, State of Colorado, or 
Federal hohday shall be due on the followmg busmess day 

‘Decontarmnation and Decomssiomg” @&D) - ths defimtion wdl be provlded later 

“Economc Development” shall mean activlties conducted by DOE and its contractors at Rocky Flats whch 
are mtended to convert fadties to benefiaal use through commeraahtioq pnvatmQoq and/or canversion 
to self-supportmg busmess uses, as appropnate 

“Enforceable Milestone” shall mean those mdestones that are estabhshed m conjuncaon wth the budget 
process to be used by EPA and the State to measure DOE’S kork progress 

‘‘Full Fundmg” - ths debtion wdl be provlded later 

“Indwdual Hazardous Substance Site (site)” shall mean mdivlduai locaQons where hazardous substances have 
come to be located at a discrete area w i t h  the larger “Site” 

“Intern Measure” 0 shall mean the RCRA term for correctwe acaons, generally of short term, that mav 
be taken at any m e  dunng the W C M S  process, to respond to mediate threats, such as actual or potential 
exposure to hazardous waste or constituents, d h g  water contammbon, threats of fire and explosion and 
other situations posmg s d a r  threats 

“Intern Remedial Action” (IRA) shall mean the CERCLA term for an expedited response action done m 
accordance wth remedial action authonties to abate an actual or potential threat to pubhc health., welfare, or 
the enwonment at or 6om the Site 
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‘‘Lead Regulatory Agency” shall mean that regulatory agency (EPA or the State) whch is assigned pnmary 
adrmrustrative and techcal responsibhty wth respect to amons under th~s Agreement at a particular Operable 
Urut pursuant to the Statement of  Work attached hereto as Attachment 2 

“Operable Urut” (OU) shall mean those groupmgs of  mdiwdual hazardous substance sites mto a smgle 
management area, as d d e d  m the Statement of Work attached herem as Attachment 2, and any addibonal 
groupmgs developed for the Site accordmg to the procedures m Part 1 1 of th~s Agreement 

“Radoamve Mixed Waste” or “Mixed Waste” shall wan waste that contiuns both hazardous waste and 
matenal that DOE classdies as source, special nuclear, or byproduct matenal 

“RCRA” shall mean the Resource Conservation and Recovery Act, 42 U S C 9 6901 et seq , as amended by 
the Hazardous and Sohd Waste Amendments of  1984, and unplementmg regulauons 

‘RCRA Fadties Investigation” (Rn) shall mean the RCRA term for an mveagatlon conducted by the 
owner/operator of  a fadty to gather data sufficient to hlly charactenze the nature, extent, and rate of 
mgration of contarmnatlon from releases identified at the fdty 

‘RCRA Pemt” shall mean a pemt issued under RCRA and/or CHWA for treatment, storage, or dqosal of 
hazardous waste 

“Site” shall mean the federal enclave known as the Rocky Flats Site, mcludmg the buffer zone, as identlfied m 
the map attached hereto as Attachment 1 and shall also mclude all areas that are contarmnated by hazardous 
substances, pollutants, or contarmnants as those terms are defined m sections lOl(14) and (33) of CERCLA 
and/or any hazardous waste or hazardous constituents as those terms are defined M section 1004 of RCRA or 
CHWA from sources at the federal enclave 

“Sohd Waste Management Urut” (SWMU) shall mean an mchvlduai locauon on the Rocky Flats Site where 
sohd waste, mcludmg hazardous waste, has or may have been placed, ather planned or unplanned, as identlfied 
m the Statement o f  Work. 

“State” shall mean the State of Colorado, its employees and authorized represenrnves 

“Statement of  Work” (SOW) shall mean an lrutial project descnption mcludmg, at a m u m ,  the elements 
hsted m Attachment 2 to this Agreement The elements hsted m the Statement of Work shall form the basis of 
any Work Descnpbon Document(s) developed for the Site 

“Submttal” shall mean every document, report, schedule, dehverable, Work Descnpbon Document, or other 
item to be submtted to EPA and the State pursuant to ths Agreement 

“Transition” - tlus defhtion wll be provlded later 

5127194IJ 

“TSD Unit’’ shall mean 
pursuant to RCRA and 

a treatment, storage, or disposal urut whch is requlred to be pemutted and/or closed 
CHWA requirements as determined in the Statement of Work 
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“U S DOE” or ‘‘DOE” shall mean the Umted States Department of  Energy andlor any predecessor or 
successor agenaes, thm employees and authonzed representatives 

“U S EPA’ or “EPA” shall mean the Umted States Enwonmental Protection Agency, its employees and 
authonzed representatives and successor agencies 

“Work Description Documents” shall mean the detded plans developed to lmplement the Statement of Work 
mcorporated mto ths Agreement and attached hereto Tlus tern shall encompass “workplans~’ as described m 
CERCLA and “closure plans” as descnbed m RCRA, where RCRA considerations requue the subrmttal o f  a 
closure plan for an OU 

“Wntten Statement of  Dispute” shall mean a wntten statement by a Party o f  its position wth respect to 
any matter subject to dispute resolution pursuant to Part 21 of ths Agreement, as appropnate, 
contamng, at a mmmum, the elements descnbed in paragraph B of Part 2 1 

PART 6 LEGAL BASES OF AGREEMENT 

I A The followmg Parts 7,8, and 9 constitute a summary of the Fmdmgs of  Facts, Conclusions of  Law, and 
Detemt ions  upon whch EPA and the State are relymg to enter mto h s  Agreement Nothmg m the 
followmg Parts shall be considered adrmssions by DOE, nor shall they be used for any purpose other than to 
d e t e m e  the junsdictional basis of th~s Agreement 

PART 7 FINDINGS OF FACT 

A The U S Department of Enerds Rocky Flats Site, (the Site or Rocky Flats), was acqwed and estabhshed m 
195 1 by the U S Atormc Energy Comrmssion (AEC), began operahon m 1953 Rocky Flats is part of a 
nabon-wde nuclear weapons research, development, and produrnon complex The Management and 
Operatmg contractor fiom July 1975 through December 1989 was Rockwell Internanonal The present 
Management and Operatmg contractor is EG&G Pnor to July 1975, the Dow Chermcal Company was the 
operatmg contractor The Site, m exlstence smce 1951, is the sole manufactunng plant m the country for 
production of plutomum components for nuclear weapons Both mhoamve and nonradioactwe wastes are 
generated m the process Storage and disposal of  hazardous and radioactwe wastes occurred at vanous 

I locations wthm the boundanes of  the federally-owned property 

B The Site consists of 23 19 hectares (6262 acres) of Federally owned land plus property beyond the boundanes 
that has become contarmnated fiom sources wthm the boundanes o f  the Federally-owned property The Site 
is located approxunately 26 kdometers (16 mles) northwest o f  downtown Denver and is almost equidistant 
fiom the cities of  Boulder, Golden, and Arvada In addition to these aties, several large commumties are 
located near the Site, mcludmg Louisville, Lafayette and Broomfield Major plant structures are located uithin 
a secunty-fenced area of I55 hectares (384 acres) 

C The Site is dlrectly upstream of two major metropolitan d h g  water supphes (Great Western Resen oir and 
Standley Lake) and some groundwater dnnhing and agcultural water supply sources The 1980 populati~v 
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wthm a 5O-rmle radius of the Site, consisted of appromately 1 8 d o n  people Several ranches are located 
wthm 10 d e s  of the Site They are operated to produce crops, mse beef cattle, supply rmlk, andor breed 
and tram horses 

D Stnce estabhshment of the Site tn 195 1, matenals defined as hazardous substances, pollutants, and 
contartunants by CERCLA and matenals defined as hazardous waste and hazardous constituents by RCRA 
andor CHWq have been produced and disposed or released at vanous loca~ons at the Site, mcludmg, but not 
h t e d  to, Treatment, Storage and Disposal Uruts (TSDs) Certarn hazardous substances, contarmnants, 
pollutants, hazardous wastes, and hazardous constituents have been detected and r m  m groundwater, 
surface water, and sods at the Site Groundwater, sods, sedments, surface water, and u pathways provlde 
routes for mgration of hazardous substances, pollutants, contammants, hazardous wastes, and hazardous 
constituents fiom the Site mto the environment 

E Between July 1, 1975, and December 3 1, 1989, DOE contracted wlth Rockwell to perform management 
semces and operate the Site 1z1 support of DOES production actwoes On January 1, 1990, the new operatmg 
contractor became EG & G 

F Consistent w t h  section 3010 of RCRq 42 U S C 0 6930, DOE and Rockwell notdied EPA of hazardous 
waste activlty at the Site on or about August 18, 1980 In ths notdication, DOE and Rockwell idenaed 
themselves as a generator and as a treatment, storage, andor disposal f d t y  of hazardous waste at the Site 
DOE and Rockwell also identdied themselves as handhng several hazardous wastes at the Site 

G The Site was proposed for mclusion on the National Pnonties List ("L) on October 15, 1984, pursuant to 
section 105 of CERCLA, 42 U S C 0 9605 and became final September 21,1989 

H On November 1, 1985, DOE and Rockwell Bed Part A and B penrut apphcabons to both EPA and the State, 
identfjmg certam hazardous waste generation streams and processes 

I On December 4, 1985, the State issued a Notice of Intent to deny DOES Part B p e m t  apphcation on the 
grounds of mcompleteness 

J On July 3 1, 1986, DOE, the State, and EPA entered mto a Comphance Agreement (1986 Coniphance 
Agreement) whch defined roles and estabhshed destones for major enwonmental operations and 
correctivdremedial a a o n  mveagations for the Site The 1986 Comphance Agreement also estabhshed 
rqurrements for comphance wth CERCLA Through ths action, the 1986 Comphance Agreement 
estabhshed a specific strategy whch allowed for management of hgh pnonty past disposal areas and low 
pnonty areas at the Site 

K Pursuant to the 1986 Comphance Agreement, DOE identlfied appromately 178 mdvldual hazardous 
substance sites and RCWCHWA regulated closure sites 

The 1986 Compliance 4greement also established roles and requuements for compliance w t h  RCR4 md 
CHWA through comphance w t h  mtenm requirements and submttal of required pemt  apphcations and 
closure plans The major TSD umts identified to date uhich may have unpacted groundwater and soils nLlu2.: 

I 
L 
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the Solar Evapomon Surface Impoundments, the Present Landfill, the Old Process Waste Lmes, the Buddmg 
443 Fuel 011 Tadq the West Spray Fields, and Outside Storage Areas [See Map, Attachment 11 DOE and 
Rockwell have submtted additional Work Descnption Documents whch are bemg evaluated by EPA and the 
State to detemune whether these areas are sources of  groundwater and sods contammabon 

Through the 27 s p d c  tasks identified m the five schedules mcluded m the 1986 Comphance Agreement, 
DOE and Rockwell identrfied over 2000 waste generation pomts 

The 1986 Comphance Agreement did not reflect the new requuements of SAFU, lncludmg but not h t e d  to 
the requrrements goverrung Federal fadties pursuant to section 120 of CERCLA Smce the 1986 Comphance 
Agreement was issued, EPA's and the State's pnonties for mvestigation of the Site has been clanfkd based on 
mcreased knowledge of the Site accrued fiom the ongomg mvestigabon The pnontm placed greater 
emphasis on those Operable Uruts that, based on dormation avdable, were known to pose the greatest nsk to 
humans and the enwonment through actual or potential contact wth wastes or contarmnated sods, au, or 
water EPA and the State estabhshed cntena reflectmg pnonties for addressmg both human health and 
enwonmental issues 'Rus necessitated the rewsion of the agreement m 1991 

In 1994, the site's rmssion changed fiom the production of  nuclear weapons components to a rmssion that is 
ddcated to managmg the waste and matenals and to clean up and convert the Rocky Flats Site to benefiaal 
U S e  

The 1994 Rocky Flats Mission includes operations m several major groups Those mssion groups mclude 
ongomg nuclear operatlon, waste management operations, and enwonmental restoratlon operations 
Pnmanly, but not exclusively, under the AEA, RCRq and CERCLA respechvely In addibon to these 
operations, vanous Site support operations are bemg conducted to support the Site lnfrastructure These 
operations mclude, but are not h t e d  to operation of a sewage treatment plant and vanous surface water 
mpoundments for the purpose o f  storm water runoff control 

PART a CONCLUSIONS OF LAW 

A Based on the Fmdmgs of Fact set forth m Part 7 and the mformabon avdable as of the date of execution of ths 
Agreement, EPA and the State have detemed the followmg 

B DOE is a "person" as defined m section 10 1(2 1) of CERCLA 42 U S C section 960 1(2 1) 

C The Rocky Flats Site is a I'fadty'' as defined m section 10 1(9) of CERCLA, 42 U S C- Section 960 1 (9) 

D DOE is the "owner" o f  the Rocky Flats Site w i t h  the m m g  of  -on lOl(2OXA) of CERCLA, 42 U S C 
9 9601(20)(A) 

E Plutomum, tnchloroethylene (TCE), tetrachloroethylene (PCE), and l,l, 1 ,  tnchloroethane (TCA), inter alia, 
are ''hazardous substances" as defined by section 101( 14) of CERCLA, 42 U S C 5 9601( 1 4 F )  Attachment 
4 hsts al l  the hazardous substances found m sipficant quantities at the Site 
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F The discharge, pounng, ermttmg, and/or disposlng of these hazardous substances mto the enwonment at the 
Rocky Flats Site constitutes a "release" as defined m -on lOl(22) of CERCLq 42 U S C -on 
960 l(22) ~ 

I 

I 

PART 9 DETERMINATIONS 

A- 

B 

C 

D 

E 

F 

G 

H 

I 

J 

K 

Based on the precedmg Fmdlngs of  Facts, Conclusions of Law, mformation avdable as of the date of 
execution of ths Agreement, and the entire Admstrative Record for ths Site, EPA and the State have 
detemed that 

The Rocky Flats Site is subject to the requuements of CERCLA 

Pursuant to $ 600 1 of R C R q  42 U S C $696 1 ,  DOE is subject to, and must comply wth RCRA and 
CHWA 

DOE is a responsible party subject to habhty pursuant to 42 U S C $ 9607 of CERCLA, wth respect to 
present and past releases at the Rocky Flats Site 

There is, or has been, a release of hazardous substances, pollutants, or contarmnants mto the enwonment fiom 
the Rocky Flats Site 

The Rocky Flats Site mcludes ce& hazardous waste treatment, storage, and disposal uruts authorized to 
operate under Section 3005(e) o f R C U  42 U S C 5 6925(e), and &on 25-15-303(3) of CHWq and is 
subject to the pemt requuements of &on 3005 of  RCRA, and W o n  25-15-303 of CHWA 

Certatn wastes and constituents at the Rocky Flats Site are hazardous wastes or hazardous comments as 
defined by -on 1004(5) ofRCRA, 42 U S C 3 6903(5), and 40 C F R Part 251 There are also hazardous 
wastes or hazardous constituents at the Rocky Flats Site w t h  the mearung of section 25-15-lOl(9) of 
CHWA and 6 CCR 1007-3, Part 25 1 

The Rocky Flats Site comtutes a fadty wthm the m m g  of  secttons 3004 and 3005 ofRCRq 42 U S C 
$9 6924 and 6925, and seaon 25-15-303 of CHWA 

DOE is the owner and co-operator, and EG&G is tho co-operator, of the Rocky Flats hazardous waste 
management f d t y  wthm the mearung of RCRA ai10 CHWA 

There is, or has been, a release of  hazardous waste andor hazardous constituents mto the enwonment from 
Sohd Waste Management Umts and disposal of hazardous waste wthm the m m g  of Section 3003(u) of 
RCRq and C W A  

The Subnuttals, actions, schedules, and other elements of work requlred or unposed by ths Agreement are 
necessary to protect the pubhc health, welfare, and the enwonment 
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CHAPTER TWO 
REGULATORY AGENCY RESPONSIBILITIES 

PART 10 RCWCERCLA INTERFACE 

A EPA and the State recognrze that there is a potential for the two regulatory agenaes to unpose conf3ctmg 
requlrements upon DOE due to the complexrties o f  the Rocky Hats Site and due to the overlap between the 
respectwe authonties of  the two regulatory agenaes Chapter Two estabhshes the procedures for 
remediallcorrmve actwties and the firamework for EPA and the State to resolve disputes that may anse 
concerrung theu respectwe responsiblties EPA and the State agree to carry out theu responsiblties so as to 
muumtze the potential for any such conflicts 

PART 11 LEAD REGULATORY AGENCY AND REGULATORY APPROACH DECISIONS 

A 

I B 

In order to rmfllf~uze the potential for such confl~cts, the Part~es mutually agree to recognur: a Lead Regulatory 
Agency and Support Regulatory Agency for each OU at the Site Lead Regulatory Agency and Support 
Regulatory Agency designations for each of  the OUs identified as of  the date of  execuuon of thls Agreement 
are specified m the Statement of  Work The designation of a Lead and Support Regulatory Agency is for the 
purposes of  admstenng ths Agreement only, and shall not change the junsdict~onal authontm of the Part~es 
Where EPA is designated the Lead Regulatory Agency, the State shall be the Support Regulatory Agency for 
that OU Conversely, where the State is designated the Lead Regulatory Agency, EPA shall be the Support 
Regulatory Agency for that OU The designation of  the State as Lead Regulatory Agency for any OU shall 
not constitute "authonza~on" o f  any of  its actions pursuant to 5 122(eX6) of CERCLA In the event the 
Part~es cannot resolve leadsupport agency issues, each shall reserve the nght to enter mto the dtspute 
resolutron process as descnbed m Chapter 3,  Part 21 of thls Agreement Partldar tasks related to the d u t m  
of EPA and the State are detaded rn the Statement of  Work, rncorporated mto th~s Agrement as Attachment 
2, and shall be hrther deheated rn the Work Descnption Document($ to be submtted pursuant to Part 12 
(Work To Be Performed Under Drrmon Of Lead And Support Regulatory Agenaes) of thls Agreement 

The redesignation o f  Lead Regulatory Agency, and designabon of  Lead Regulatory Agency for OUs andor 
mdivldual hazardous substance site(s) not identified as of the date of execubon of thrs Agreement, shall be 
made through the Change Control Process (Part 24) EPA and the State have jomt authonty to d e t e m e  the 
choice of Lead Regulatory Agency, and DOE shall not dispute such jomt detembons ,  although EPA and 
the State agee to consider DOES techcal comments on the appropnateness o f  either other Party as the Lead 
or Support Regulatory Agency for a particular OU The Parties agree that absent any pertinent statutory 
amendment, EPA shall be designated the Lead Regulatory Agency for any addiaonal OUs identified d e r  the 
effective date of  h s  Agreement and beheved to contam purely radoactwe substances Any Party may, as 
appropnate, request that the Lead Regulatory Agency designation for an OU be redesignated pursuant to the 
procedures o f  thls Part 

Ifthe EPA and State Project Coordmators cannot agree on the choice of Lead Regulatory Agency for a 
particular OU or mdivldual hazardous substance site not identified as of the date of execution of the 
Agreement, then they shall resolve such disputes using the dispute resolution process 1zl Part 21 
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D The Lead Regulatory Agency shall be responsible for pnmary rewew and sole approval o f  all Submttds 
received pursuant to the terms of  ths Agreement except as provided in Part 12 The Support Regulatory 
Agency shall prowde comments on each Subrmttal to the Lead Regulatory Agency, whch shall assemble 
and resolve those comments, and provlde them to DOE The Lead Regulatory Agency shall be 
responsible for collection, integration, and transrmttal of  all rewew comments for all agencies wthn the 
time frame specified in Part 20 (Submssion And Review Of Documents) The Lead Regulatory Agency 
shall transrmt a copy of its consolidated comments to the Support Regulatory Agency at least seven 
business days pnor to transmttal to DOE N o  informal guidance, suggestions, or comments by the State 
or EPA regarding reports, Work Descnption Documents, specifications, schedules, or any other 
Subrmttal shall satisfjr the requirement for formal approval required by ths Agreement 

E When draftmg comments and provldmg commentary on the Support Regulatory Agenq's comments, the Lead 
Regulatory Agency shall render responses whch are, to the maxllTlum extent possible, consistent wth 
CERCLA R C R q  and CHWA For those OUs for which the State is the Lead Regulatory Agency, it shall 
also take lnto account the techcal requlrements for the CERCLA RVFS process, m order to rmntrmze conflict 
and to promote effiaent regulatory efforts at the Site For those OUs for which EPA is the Lead Regulatory 
Agency, it shall also take mto account the techcal requlrements for the RCWCHWA process 

F The Parties recogruze the present regulatory junsdictional drspute between DOE and the State c o n m g  
regulation of  radioactive waste pursuant to RCRA and CHWA In order to ensure that a l l  contamtnants are 
properly addressed at the Site, and to avoid any delays m the regulatory process and enwonmental cleanup 
due to th~s dispute, the Part~es agree that for those OUs for whch the State is the Lead Regulatory Agency, it 
shall address both the radioactwe and hazardous components of hazardous substances The Parties 
acbowledge that EPA shall also, dnecessary, unpose requlrements pursuant to CERCLA on the radioactive 
waste, the radroactive pomon of  the rmxed waste, or both the hazardous and rdoactwe constituents of the 
med waste at issue f the  radioactwe portion can not be segregated out for that pomon of  the mvestigative or 
response process 
such requlrements m a way that mmmzes any mterfierencenhth the State's role as the Lead Regulatory Agency 
for that OU 

I Should ths become necessary, as agreed to by EPA and the State, EPA agrees to unpose 

I G In the event that EPA and the State cannot agree on a utufied positron on the remediaVcorrmve action, EPA 
retam final dmsion-maiang authonty for CERCLA detemations, and the State retams final dectsion-mahg 
authonty for CHWA deterrmnations The Lead Regulatory Agency shall be responsible for negouatmg a 
consistent Agency posibon should EPA and the State not agree Thls position shall be developed wthm the 
document rewew bmes s p d e d  m Part 20 (Submssion and Rewew of Documents) If an agreed upon 
position m o t  be reached wthm these tune frames, the dispute resolut~on process m Part 21 uzll be mvoked 

PART 12 WORK TO BE PERFORMED UNDER DIRECTION OF LEAD AND SUPPORT 
REGULATORY AGENCIES 

A DOE shall submt to the State or EPA for the approval by the Lead Regulatory Agency, according to the 
schedule established m the Statement of Work, Work Descnption Document(s) for those OUs identified In 

Attachment 2 Sad Work Descnption Document(s) shall be based upon, and consistent wth, the Statcmcnt of 
Work attached to ths Agreement as Attachment 2 Sad Work Descnption Document(s) shall procide 3 
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BASED ON WORK OF THE ACCELERATED CLEANUP WORKING GROUP, ADDITIONAL 
MATERIAL REGARDING REMOVAL MAY BE ADDED BERE. i 

detiilled descnphon of  the work to be performed m order to comply wth the rqulrements of Attachment 2 and 
RCRq CERCLA and CHWA M e r  approval of each such Work Descnption Documen< it shall be 
mcorporated mto th~s Agreement m subsequent Attachments and shall become an enforceable part hereof 
DOE shall perform the mons descnbed m the Statement of Work and Work Descnpbon Document(s) m 
accordance with the requuements and schedules therem €PA and the State agree to provide DOE wth 
gudance and tlmely response w i t h  tlme frames s p d e d  m Part 20 of th~s Agreement, to requests for 
guidance to assist DOE III the performance of its work under ths Agreement Any dispute raised by DOE 
regardmg Work Descnption Document approval shall be resolved through Part 2 1 A dispute between EPA 
and the State over Work Descnpbon Document approval shall also be resolved through the hspute resolubon 
procedures of Part 2 1 

B Paragraphs C through I below, prowde summanes of categones of work requlred of DOE pursuant to ttus 
Agreement and the respective statutes it embodies DOE shall perform the requuements of these paragraphs m 
accordance wth pertment guidance and pohcy as set forth m the Statement of Work and updated regularly 
through the Work Descnption Document update process Detailed descnphons of the work descnbed below 
are provlded in the Statement of Work attached to ths Agreement as Attachment 2 The designated Lead 
Regulatory Agency shall be responsible for coordmation and development of guidance consistent between the 
Agenaes for the work defined below 

C Intenm Measuredntenm Remedial Actions Intenm Measures/Intenm Remedial Actions (IM/IRAs) may be 
proposed by any of the three parties DOE agrees that it shall develop and unplement IMdIRAs as tequued by 
EPA and the State EPA and DOE shall jomtly select the IRA UI the IRA pomon of the IMmtA dmsion 
document In the event that EPA does not agree wth DOE'S proposed s e l a o n  of the IRA or that DOE f d s  
to propose an IRA, EPA shd select the IRA, m accordance wth apphcable laws The State shall select the IM 
m the IM portion of the TM/IRA declsion document, except as provided m Sectlon F of th~s Part The 
IMARAs shall be consistent wth the purposes set forth UI Part 3 (Statement of Purpose) of th~s Agreement 
Au IM/IRAs shall be based on, and consistent wth, the requuements for IM/IRAs detaded in the Statement of 
Work IM/IRAs shall, to the greatest extent practicable, attam Apphcable or Relwant and Appropnate 
Requuements (ARARs) and be consistent wth and contnbute to the effiaent performance of final response 
actions consistent wth Section 121 of CERCLA Any dispute msed by DOE concemmg an Ih.I/IRA shall be 
resolved pursuant to Part 21 (Resolution of Disputes) Any dispute between EPA and the State on the 
selection of  an IM/IRA shall also be resolved through the dispute resolution procedures of Part 2 1 

D RCRA Faalitv InvestieationdRemedid Tnvestieations DOE agrees it shall develop, Implement. and report 
upon RCRA Fachty Investigationfiemedial Investigations 0 to mvestigate the nature and extent of 
contammation at the Site RFI/RI shall be submtted ~fl accordance wth the requuements and the tlme 
schedules approved by the Lead Regulatory Agency 

E Feasibility. StudiedCorrective Measures Studies DOE agrees to design, propose, undertake, and repa-t u w n  
Feasibility StudieslCorrective Measures Studies (FS/CMSs) to identlfjr alternatives and a proposed ssltam I 
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for remedd amodcorrechve amon for OUs at the Site FSKMSs shall be subrmtted m accordance wth the 
requlrements and tune schedules approved by the Lead Regulatory Agency 

AU OUs shall undergo the RFI/RI and FSKMS process set forth Sect~ons D and E above For OUs identified 
at the completion of the FS/CMS stage as contaunmg purely radioactrve substances, EPA (and DOE rn 
accordance with its authonty under 4 120(e)(4) of CERCLA) shall issue a ROD Eat the end of the FSKMS 
process either (1) hazardous waste constituents are also identified to be present or, (2) federal statutory 
amendments expressly prowde for State authonty over radionuchdes, then the State shall issue a CAD and the 
procedures of paragraphs H, I, J, L, and N shall apply However, If nather of the events m (1) or (2) of th~s 
paragraph occur, the State shall not issue a CAD, and only the CERCLA promions of th~s Part shall apply to 
remedy selection at that OU 

h s k  Assessment DOE shall conduct both a Comprehensive Rsk Assessment of the Site and Specific OU 
f i sk  Assessments These nsk assessments shall be conducted by a methodology that is agreed to by all Pmes 
When completed, the nsk assessments wdl be sent to the EPA and State for thev rmew The EPA and State 

ttrllljomtly approve the Comprehensive h s k  Assessment The Lead Regulatory Agency for a s p d c  OU wdl 
be responsible for the approval of a S p d c  OU h s k  Assessment 

Remedial and Corrective ActiondProposed Plan DOE shall develop and submt to EPA or the State for 
rewew and comment, a draft Proposed Plan for RemediaVCorrectwe Amon m accordance wth the 
Lead/Support Regulatory Agency concept descnbed m Parts 10,11 and 12 of th~s Agreement and tn 
accordance wth the requrements and schedules set forth m the Statement of Work Upon mcorporation of 
EPA and State comments, DOE shall release a final Proposed Plan for pubhc comment m accordance wth 
appropnate requlrements For OUs where the State is Lead Regulatory Agency, the State wd srmultaneously 
issue a draft pemt  modfication consistent wth the final Proposed Plan m accordance wth 6 C C R 1007-3, 
Part 100 60 For OUs where EPA is the Lead Regulatory Agency, perrmts 4 be requrred pursuant to the 
prowsions m Part 14 o f  ths Agreement 

For OUs where EPA is the Lead Regulatory Agency, DOE and EPA, m consultabon wth the State, shall 
select the remedial action for each OU, talang mto consideration comments recaved dunng the final Proposed 
Plan comment penod descnbed III paragraph H above IfDOE and EPA are unable to agree on the remedial 
action, Parties shall woke the dspute resolution procedures of Part 2 1 For OUs where the State is the Lead 
Regulatory Agency, the State, m consultation wth EPA, shall select the Corrmve Amon, except as prowded 
m paragraph F, and shall prepare a CAD descnbmg such decision 

Th~s paragraph descnbes dispute resolution for disputes relatmg to selection of a corrmvdremedial action at 
OUs for whch the State is the Lead Regulatory Agency, as descnbed UI the attached Statement of Work For 
each of these OUs, the State shall issue a CAD EPA, as the Support Regulatory Agency for that OU, (and 
DOE, consistent wth its authonties pursuant to section 120(e)(4) of CERCLA), shall issue a Record of 
Declsion (ROD) for the remedial action portion of that OU Pubhc comment on the final Proposed Plan shall 
be addressed m a responsiveness summary and be incorporated wthm the CADlROD, as appropnate The 
CADROD shall constitute the Fmal Plan and pemut modification Where all Parbes agree on the 
correctivehemedial action as descnbed in the CADROD,  the ROD pornon of the CADROD at a State lead 
OU shall be a concurrence ROD IfEPA and the State disagree on the remedy for that particular OU, the 
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dspute resolubon procedures of Part 21 shall be mvoked The CADROD IS a mgle document and the State 
as Lead Regulatory Agency shall assure that the ROD portion of the CAD is mtegrated mto the final acuon If 
EPA and the State agree on the remedy selected m the CAD/ROD but DOE disagrees, the dspute resolution 
procedures of Part 2 1 shall be mvoked 

K Thls paragraph descnbes dispute resolution for disputes relatmg to selection of  a remedial/comecuve action for 
those OUs for whch EPA is the Lead Regulatory Agency For each of these OUs, EPA (and DOE consistent 
wth its authonty pursuant to Section 120(e)(4) of CERCLA) shall prepare a Record of Declsion (ROD) based 
on the final Proposed Plan The State, as Support Regulatory Agency for that OU, except as prowded m 
paragraph F, shall prepare a CAD Publrc comment on the final Proposed Plan shall be addressed m a 
responsiveness summary and be mcorporated mto the RODKAD, as appropnate The ROD/CAD shall 
constitute the Fmal Plan and p m t  moddication Where all Parties agree on the remedral/comectwe action for 
that OU, the CAD pomon shall be a concurrence CAD IfEPA and the State disagree on the remedy for that 
OU, the hspute resolubon procedures of Part 21 The ROD/CAD is a smgle document and the EPA as Lead 
Regulatory Agency shall assure that the CAD portion of the ROD IS mtegrated into the final action Lf EPA 
and the State agree on the remedy selected, but DOE disagrees, the dispute resolution procedures of Part 2 1 
shall be mvoked 

L Consistent with EPA's responsibhties pursuant to Section 1 2 Q )  of CERCLA EPA (and DOE, to the extent 
requued by Section 120(eX4)) shall prepare a ROD for those OUs for whch the State is the Lead Regulatory 
Agency EPA agrees that its mtent is to prepare a ROD consistent wth the CAD, so long as the CAD is 
consistent wth the requrements of CERCLA 

M For those OUs for whch EPA is designated the Lead Regulatory Agency, and where preparation of  a CAD by 
the State IS appropnate, the State agrees that its mtent IS to prepare a CAD consistent wth the ROD, so long 
as the ROD is consistent wth RCRA and CHWA 

N Imdementation of Remedial and Corrective Actions FolIoMng final selection for each OU of the remedial 
action by EPA (and DOE consistent with its authonty pursuant to tj 120(e)(4) of CERCLA), and final selection 
of  the corrective action by the State, DOE shall design, propose, and submt a detsuled plan for unplementation 
of each selected remedial amon and corrective action, mcludmg arrangements for long term operanon and 
mamtenance, accordmg to the schedule and conditions set out m the Statement of Work and Work Descnption 
Document(s) developed accordmg to the Statement of Work Followmg rmew and approval by the Lead 
Regulatory Agency for that OU accordmg to the procedures referenced m Part 20 (Submssion and Rekiew of 
Documents), DOE shall unplement the remedial action(s) and corrective action(s) m accordance wth the 
requrements and tune schedules m the Statement of  Work and the approved Work Descnption Document(>) 

PART 13 STATE AND EPA RESPONSlBfLlTlES 

A The Parties agree that the State shall perform its responsibilities under ths Agreement in accordance uith 
the provisions of ths chapter 

B The Parties agree that EPA shall perform its responsibilities under ths Agreement in accordance uith the 
proiisions o f  this chapter 
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C Lead Regulatory Agenctes designations for each OU are identdied m Attachment 2 Additional OUs for whch 
the State or EPA shall be the Lead Regulatory Agency shall be ident&xi accordmg to the procedures of Part 
1 1 (Lead Regulatory Agency And Regulatory Approach Dec~sions) of h s  Agreement 

PART 14 PERMITTING AND CLOSURE 

A For OUs where the State is the Lead Regulatory Agency, DOE shall comply wth RCRA and CHWA 
pemt  and closure requirements, including State-approved Work Descnption Documents, for OUs 
specifically identified for perrmtting or closure in the Statement of Work, and shall submt pemt  
applications and Work Descnption Documents in accordance wth the Statement of Work DOE shall 
implement all closures in accordance wth the Statement of Work and approved Work Descnption 
Documents Closures under ths Paragraph shall be regulated by the State under applicable law, but shall 
as necessary be coordinated wth remedial action requirements of tha Agreement 

B The State shall process Work Descnption Documents, post-Work Descnption Documents, and pemt  
applications in accordance wth its applicable regulations Under the applicable ponions of the Statement 
o f  Work attached to ths Agreement, the State wll make final wntten decisions or deterrmnations 
regarding compliance wth CHWA Disputes regarding these decisions or deterrmnations shall be 
resolved utiliung the dispute resolution procedures of Part 2 1 

C For OUs where EPA is the Lead Regulatory Agency, the Parties r e c o p e  that under section 12 1 (e)( 1) 
of CERCLA, portions of the response actions called for by ths Agreement and conducted entirely on the 
Rocky Flats Site are exempted fiom the procedural requirement to obtam Federal, State, or local perrmts, 
when such response action is selected and camed out in compliance wth Section 5 121 of CERCLA 
Nonetheless, these actions must satis& all the applicable or relevant and appropnate Federal and State 
standards, requirements, cntena, or lirmtations whch would have been included m any such pemt  It is 

the understanding of the Parties that the statutory languae IS intended to avoid delay of on-Site response 
actions, due to procedural requirements of the perrmt process DOE agrees to seek and implement any 
required pemt ,  for any operation or process, other than for portions of remediakorrective actions 
whch are both (1) exclusively lirmted to DOES obligation to perform a remedidcorrective action in 

accordance wth paragraph N of Part 12 and (2) conducted entirely on-Site 

D Dunng any appeal o f  any pernut requlred to unplement ths Agreement, DOE shall contmue to unplement 
those portions of th.ts Agreement which can be reasonably Lmplemented pending final resolution of the p e m t  
ISSue(S) 

PART 15 DELAY IN PERFORMANCUSTIPULATED PENALTIES 

A In the event that DOE f d s  to submt a pnmary document to EPA and the State pursuant to the appropnate 
tmetable or deadlme in accordance wth the requirements of t h s  Agreement, or fds  to comply wth a term or 
condition of ths Agreement wluch relates to an intenm or final remedial action, EPA may assess a stipulated 
penalty agatnst DOE IfEPA fals to assess a stipulated penalty agmst DOE, and the State behwes it 
appropnate to assess one, the State may request of EPA that it do so In the case of a State request for 
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B 

C 

D 

E 

F 

issuance of  a apulated penalty by EPA, the matter may be referred to the DRC for resolubon pursuant to Part 
2 1 A stipulated penalty may be assessed from the date of recapt of  a notice of  wolabon as d~scussed below , 

5127194IJ 

Stipulated penalbes wdl be on a graded system The graded system wdl take mto account the amount of 
control DOE has over the destone, the effect on the enwonment and the effect on the total remediation of 
Rocky Flats under the RFCA that wdl occur as a result of the mssed mdestone Milestones that requue pohcy 
decisions and develop the plan and cntena for the cleanup are typically not under the control of  one party as 
pohcles and plans requue agreement of al l  parties and stakeholders Therefore the nsk of mssmg a mdestone is 
far greater dunng the unplementation phase of the RFCA In addition, no fieldwork has started, so the 
potentral unpact to the enwonment is not chanpg, and the t m g  of a particular pohcy or plan does not have 
the unpact on the total remediabon program as much as the substance of  that p a ~ ~ ~ I a r  pohcy or plan Missed 
pohcy and decision destones should have a m m u m  penalty o f  $300 per calendar day for the first 15 
calendar days, !PI50 per day for the sucteenth day through the thutieth calendar day, and $600 per calendar day 
thereafter The stipulated penalty shall begm to accrue upon receipt o f  notice of  wolation pursuant to 
paragraph E below 

The unplementation phase of  the RFCA is performed by DOE wth greater control over the scheduled 
destones and therefore the nsk of mssing the rmlestone is less than dunng the pohcy and planrung phase 
Implementation takes place m the field whch mcreases the possible unpact on the enwonment Also the 
unplementation and completion of  the selected remediation wdl have dlrect unpact on the total remediation of 
Rocky Flats Therefore, mssed unplementation phase mdestones should have a m u m  penalty of  $1 ,OOO 
per calendar day for the first 15 calendar days, $2,000 per day for the sucteenth day through the thrtieth 
calendar day, and $4,000 per calendar day thereafter The stipulated penalty shall b e p  to accrue upon receipt 
o f  notice of  wolation pursuant to paragraph E below 

A system of credits ulll be estabhshed to enable positive recogrution for DOE schedule acceleration 
achevement One calendar day of  credit wdl be accrued by DOE for each calendar day that a document or 
deherable for an enforceable destone subrmtted or completed m advance of  the actual destone These 
credits should equal one halfthe penalties descnbed m paragraphs B and Cy and can be apphed to any 
stipulated penalty resultmg &om performance under ths agreement 

Upon d e t e m g  that DOE has fded rn a manner set forth m paragraph A, above, EPA, after consultation 
wth the State, shall so not@ DOE rn wntlng If'the fdure m question is not already subject to dispute 
resolution at the tune such notice is received, DOE shall have 15 days after receipt of the notice to mtoke 
dispute resolutron on the question of whether the fdure did m fact occur DOE may dispute whether the 
vlolation upon whch the stipulated penalty is assessed has occurred, and the number of days that the cqolation 
has occurred, but shall not dspute the amount of stipulated penalties assessed DOE shall not be hable for the 
stipulated penalty assessed by EPA lfthe falure is detemed, through the dispute resolutron process, not to 
have occurred No assessment of a stipulated penalty shall be final unttl the conclusion of any dispute 
resolution procedures related to the assessment of the stipulated penalty 

The annual reports required by Section 120(e)(5) of  CERCLA shall mclude, wth respect to each final 
assessment of a stipulated penalty agamst DOE under ths Agreement, each of the followg 
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1 
2 
3 

4 

5 

The factllty responsible for the fdure 
A statement of the facts and cucumstances gvmg nse to the fdure 
A statement of any admstrative or other action taken at the relevant fadty, or a statement of why 
such measures were d e t e m e d  to be mappropnate 
A statement of  any additional action taken by or at the fadty to prevent recurrence o f  the same type of 
failure 
The total dollar amount of  the stipulated penalty for the particular fdure 

I G SQpulated penalties assessed pursuant to ths Part shall be payable to the Hazardous Substances Response 
Trust Fund from fbnds authonzed and appropnated for that specific purpose 

H In no went shall ths Part gve nse to a stipulated penalty m excess of the amount set forth m w o n  109 of 
CERCLA 

I This Part shall not affect DOES abhty to obtan an extension of a tunetable, deadhe, or schedule pursuant to 
Part 25 of  ths Agreement 

J Nothmg m ths Part shall preclude EPA from pursuing any other remedy or sanction for DOE'S fdure to 
comply wth ths Agreement, after the appropnate dispute resolution process has concluded m accordance w t h  
paragraph F 5 o f  Part 16 (Enforceabhty) 

K Nothmg m ths Agreement shall be construed to render any officer or employee o f  DOE personally hable for 
the payment of any stipulated penalty assessed pursuant to ths Part 

PART 16 ENFORCEABILITY 

A The State, at OUs for whch it is the Lead Regulatory Agency, shall conduct "close out sessions" wth DOE 
(and EPA, gEPA so deslres) at the conclusion of  mspectiops o f  the Site related to unplementation of  ths 
Agreement After an mpection has concluded, the State shall also send DOE a letter summarrpng the State's 
mtial assessment o f  the mpectots findmgs (a "follow-up letter") Any Party may w o k e  the provlsions of Part 
2 1 to resolve issues rased 111 the follow-up letter 

B In the event DOE fads to comply wth RCRA or CHWA provlsions of  tlus Agreement at OUs for whch the 
State is the Lead Regulatory Agency, the State (or EPA, pursuant to its oversight authonty specifically 
reserved m Part 18 (EPA Oversight)) may utike the dispute resobon procedures o f  Part 2 1 pnor to irutiatm_e 
admstrative or judicid enforcement of ths Agreement The State (or EPA) may mnate a d m s t r a t i b  e or 
judicial enforcement at these OUs regardless of whether dispute resolution has been mvoked For an\ RCRA 
or CHWA vlolations at EPA Lead OUs, the State agrees to employ the appropnatedispute resolution 
procedures pnor to uutiatmg any enforcement action Any Notice o f  Violation (NOV) or Compliance Order 
prepared by the State shall be revlewed by the Director of  the Hazardous Matends and Waste hfanagemeqt 
Diwsion, Colorado Department of  Health, pnor to issuance Nowthstandmg paragraph E below, in enforcing 
the RCRA or CHWA provlsions of ths Agreement, the State or EPA may seek injunmve rehef, specific 
performance, and penalties under CHWA or RCRA, and such sanctions or other rehef as may be avatlahlt: 
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under other apphcable law DOE agrees not to contest the State's (or EPA's) choice of enforcement authonties 
fiom those avdable under tlus Agreement 

1 

C Chapter Two and other RCRA and CHWA provlsions of ths Agreement mcludmg those related to statutory 
reqwements, Submttals, regulabons, pemts, Work Descnpbon Documents, corrmve -on reqwements, 
or record keeping and reportmg shall be enforceable as an order by any person, mcludmg the State, pursuant to 
any nghts extstmg under section 7002(axl)(A) of RCRA DOE agrees that the State or one of its agettaes IS a 
"person" wthm the meamg of section 7002(a) of RCRA 

I 

i 

D The Parties agree that the RCRA and CHWA prowsions set forth m th~s Agreement whch address record 
keepmg, reportmg, Submttals, regulations, pemts, Work Descnphon Documents, or correctwe action are 
statutory requuements and are thus enforceable by the Pmes 

I 

E In the event (1) legslation is enacted that either (a) clarifies that RCRA Section 6001 waves the Federal 
government's sovereign m u r u t y  from State-unposed 6nes and penalties, or (b) waves such soveragn 
m u n ~ t y  or (2) the U S Supreme Court rules that RCRA $6001 waves the federal government's soveragn 
m u m t y  fiom State-unposed fines and penalties, the Parties agree to negotiate appropnate changes and 
mod@ the Agreement accordtngiy 

F The Parties agree that 

1 Upon the effective date of tlus Agreement, any standard, regdabon, condbon, requirement, or order 
whch has become effmve under CERCLA, and is mcorporated mto thls Agrement is enforceable by 
any person pursuant to section 3 10 of CERCLq and any violmon of such standard, regulation, 
condition, requuement, or order wdl be subject to ad penalties under secbons 3 lqc) and 109 of 
CERCLA 

I 

I 

2 All tunetables or deadhes assoclated wth the development, ~mplementat~on, and complmon of the 
RFYRI or the FSKMS as specdied m the Statement of Work shall be enforceable by any person 
pursuant to section 3 10 of CERCLA, and any violation of such tunetables or d&es wdl be subject 
to cid penalties under sect~ons 3 1O(c) and 109 of CERCLA 

3 All terms and condibons of ths Agreement whch relate to lntenm measures, lntenm or final remedial 
actions, andor corrective actions, lncludlng correspondmg metables, deadhes, or schedules and all 
work assoclated wth the mtenm or final remedial actions, shall be enforceable by any person pursuant 
to section 3 1O(c) of  CERCLA, and any violation of such terms or conditions wdl be subject to cid 
penalties under sections 3 1 O(c) and 109 of CERCLA 

I 

~ 

1 

I 

4 Any final resolution of a dispute pursuant to ths Agreement whch estabhshes a term, condition, 
tunetable, deadhe, or schedule shall be enforceable by any person pursuant to section 3 1O(c) o f  
CERCLA and any vlolation of such term, condition, tunetable, deadhe, or schedule wdl be subject to 
c i d  penalties under sections 3 lO(c) and 109 of  CERCLA 
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5 At EPA lead OUs, EPA may mvoke dispute resolution pnor to mvoking its enforcement authonties 
pursuant to CERCLA or RCRA, mcludmg its RCRA oversight authontm However, EPA may 
uutiate admrnrstrative or judiad enforcement at EPA lead OUs regardless of whether dispute 
resolubon has been mvoked by any Party At State lead OUs, EPA agrees to employ the appropnate 
dispute resolution pnor to uutiattng any enforcement action 

G Notlung m ths Agreement shall be construed as authomg any person to seek judlad rewew of any action or 
work where rewew is barred by any promion of CERCLIQ mcludrng section 1130 of CERCLA 

H The Parties agree that all Parties shall have the nght to enforce the terms of ths Agreement 

PART 17 WORK STOPPAGE 

A Any Party may request a work stoppage order, whether or not the particular work at issue is already the 
subject of dispute resolution, (1) if it believes a particular task or portion o f  work is inadequate or 
defective and likely to yield an adverse effect on human health or the enwronment as a result of such 
inadequacy or defect, or (2) w t h  respect to work that it believes is likely to have a substantial adverse 
effect on the remedy/corrective action selection or implementation process, except that the work 
stoppage prowsions of ths  Part shall not be invoked for any disagreement on the selection of remedy for 
that OU or an affected OU Such request shall be made in wnting by the DRC member of the requesting 
Party, sent to the DRC members of all other Parties, and shall state the reason as to why stoppage IS 

requlred 

B Work affected by the stoppage wdl mediately be dtscontmued for up to five (5) busmess days pending 
deternation by the DRC The DRC shall confer and meet as necessary dunng th~s penod Ifthe DRC does 
not concur m the need for work stoppage, work shall r e m  stopped pendmg elevation to the SEC Once the 
issue is referred to the SEC, the procedures of Part 2 1 shall apply, except that the Lead Regulatory Agency 
member of the SEC shall render its demon wthm five (5) busmess days To the extent pramcable, pnor 
notlfication shall be gven to all other parties that a work stoppage request IS forthcomtg 

I 

C DOES tune penods for performance of the work subject to the work stoppage, as well as the m e  penod for 
any other work dependent upon the work whch was stopped, shall be extended pursuant to Part 25 
(Extensions) of ths Agreement for such penod of tune equivalent to the tune rn whch work was stopped, or 
longer, as agreed to by the Parties 

PART 18 EPA OVERSIGHT 

A N o t h g  m ths Agreement shall be mterpreted to af€ect EPAs responsibhty for oversight of the State's 
exerase of its authonzed RCRA authonties In carrying out any such oversight, EPA shall follow the stamtow 
and regulatory procedures for such oversight and the prowsions of ths Agreement, lncludtng as appropnate, 
the dispute resolution process m Part 2 1 

I 
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PART 19 R C W C E R C U  RESERVATION OF RIGHTS 

A IfEPA and the State are unable to resolve any dispute ansmg under h s  Agreement after u h g  the 
appropnate bspute resolution procedures, then each regulatory agency reserves its nghts to lmpose its 
requlrements dlrectly on DOE, to defend the basis for those requlrements, and to challenge the other regulatory 
agency's confhctmg requlrements 

B EPA and the State each reserve any nghts they may have to seek judicld rmew of a proposed declsion or 
actron taken wth respect to correctwe or remedial adions at any gwen OU on the grounds that ather EPA or 
the State cla~ms that such proposed decision or action conflicts wth its respectwe laws g o v m g  protmon of 
human health andor the enwonment EPA and the State agree to u b  the dispute resoluaon procedures 
conwed m Part 2 1 pnor to seehg  such judicial renew It is the understandmg of the P a e s  that tfus 
reservation is mtended to provlde for challenges where the adequacy of protection of human health and the 
enwonment or the means of achevmg such protection is at issue 

C Nothmg m th~s Agreement shd be mterpreted to affect EPA's authonty under CERCLA to lmpose 

requrements necessary to protect pubhc health and the enwonment EPA agrees to utdm the appropnate 
dspute resolution procedures pnor to mvolung ttus authonty at State lead OUs 

D Nothg m ttus Agreement shall be construed to excuse DOE firom complymg wth the requrrements of RCRA 
and CHWA where apphcable, mcludmg closure and corrective actlon requlrements as qxnfied m the attached 
Statement of Work and subsequent Work Descnption Documents, subject to Part 19 ( R W C E R C L A  
Reservation of fights), and paragraph A of Part 14 (Pemuttmg and Closure) 
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CHAPTER THREE 
COMMON PROVISIONS 

PART 20 SUBMISSION AND REVIEW OF DOCUMENTS 

A 

B 

C 

D 

E 

The prowsions of t h s  Part establish the procedures that shall be used by the Parties to prowde each other 
w th  appropnate notice, rewew, comment, and responses to comments regarding submtted documents, 
specified herein as either pnmary or secondary documents In accordance w t h  Section 120 of CERCLA, 
42 U S C 3 9620, DOE wdl normally be responsible for issuing pnmary and secondary documents to 
EPA and/or the State As of the effective date of t h s  Agreement, all draft and final documents for any 
deliverable identified herein or in the SOW shall be prepared, distnbuted, and subject to dispute in 

accordance w t h  Paragraphs C through Y below Additional duties of the Lead and Support Regulatory 
Agency w t h  respect to document rewew and transmittal of comments on OU-specific documents are 
contained in Part 11 

The designation of a document as “drafl” or “final” is solely for purposes of consultation w t h  EPA and 
the State in accordance w t h  t h s  Part Such designation does not affect the obligation of the Parties to 
issue documents, whch may be referred to herein as “final”, to the public for review and comment as 
appropnate and as required by law 

Pnmary documents include those documents that are major, discrete portions of required actiwties 
Pnmary documents shall irutially be issued by DOE in draft, subject to rewew by EPA and/or the State 
Followng receipt of comments on a particular draft pnmary document, DOE shall respond to the 
comments received and issue a draft final pnmary document subject to dispute resolution The draft final 
pnmary document shall become the final pnmary document either thrty (30) days after subnuttal of a 
draft final document, if dispute resolution is not invoked, unless othennse agreed as prowded in 
Paragraph R, or as modified by decision of the dispute resolution process The Lead/Support Regulatory 
Agencies, shall wthin the first fifteen (15) days of t h s  thrty (30) day penod for finalmtion of pnmary 
documents, identifjl to DOE any issues or comments in order to prowde sufficient time for rewew, 
discussion, and modification of draft final documents, as necessary, to resolve potential disputes 

Secondary documents include those documents that are discrete portions of the pnmary documents and 
are typically input or feeder documents Secondary documents shall be issued by DOE in draft, subject to 
rewew and comment by EPA and/or the State Although DOE shall respond to comments receiLed, the 
draft secondary documents may be finalized in the context o f  the corresponding draft final pnmarv 
document to be issued A secondary document may be disputed at the time the corresponding draft 
pnmary document is issued 

As required by the SOW, DOE shall complete and transnut for each OU, as appropnate, the folloLbing 
pnmary documents to EPA and the State for review and comment in accordance w t h  the protisions of 
t h s  part 

1 R F U  RI 
2 RFV RI 
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3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 

CMSZS Reports 
Proposed Plan 
IM/IRA Decision Documents 
Corrective Action DecisiondRecords of Decisions 
Corrective/Remedial Design Plans 
Corrective DesigdRemediai Design Work Descnption Documents 
Commuruty Relation Plans 
Sampling and Analysis Plan 
Work Descnption Document to Implement Discharge Limts for Radionuclides 
IMmLA Implementation Document 
Certification of Completion 

F Only the draft final versions o f  the pnmary documents identified above shall be subject to dispute 
resolution DOE shall complete and transrmt draft pnmary documents in accordance with the deadlines 
established in Table 6 o f  the SOW 

G As required by the SOW, DOE shall complete and transrmt the following applicable draft secondary 
documents to EPA and/or the State for review and comment in accordance with the prowsions of ths 
P a  

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 

Penodic Progress Reports 
Health & Safety Plan 
Baseline fisk Assessment Techrucal Memoranda 
CMSFS Techca l  Memoranda 
RFI/RI Work Descnption Document Techcal  Memoranda 
Pnonty Proposal for OUs 3, 5, 6, 8, 12, 13, 14, 15, and 16 
Responsiveness Summanes 
Plan for Prevention o f  Contarmnant Dispersion 
Background Study Plan 
Treatability Study Plan 
fistoncal Release Report 

H Although EPA and/or the State may comment on draft secondary documents hsted above, such 
documents shall not be subject to dispute resolution except as prowded in Paragraphs D and F Target 
dates are established for the completion and transmission of  draft secondary documents in accordance 
wth Table 6 o f  the SOW 

I The Project Coordinators shall meet or confer approximately every thrty (30) days, except as otherwise 
agreed by the Parties, to rewew and discuss the progress of  work being performed at RFS on the pnmary 
and secondary documents Pnor to prepanng any draft document specified Paragraphs E and G, the 
Project Coordinators shall meet to discuss the document in an effort to reach a common understanding, 
to the maxlmum extent practicable, with respect to the results to be presented in the draft documents 
Expenence has shown that routine, staff-level discussions conducted throughout the document re\ I C N  
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process is usefbl in avoiding major rewsions to draft documents by resolwng contentious issues early in 

the process Ths approach should be used whenever possible 

For those pnmary or secondary documents that consist of  or include ARAR detemnations, the Project 
Coordinators shall meet pnor to the issuance of a draft document to identie and propose, to the best of  
their ability, all potential ARARs pertinent to the document being addressed Draft ARAR 
detemnations shall be prepared by DOE in accordance wth Section 121 (d) (2) o f  CERCLA., 42 U S C 

inconsistent wth CERCLA and the NCP 
9621 (d) (Z), the NCP, and pertinent guidance issued by the Lead Regulatory Agency whch is not 

In identifymg potential ARARs, the Parties recognize that actual ARARs can be identified only on a site- 
specific basis and that ARARs depend on the specific hazardous substances at a site, the particular 
actions proposed as a remedy, and the charactenstics of a site The Parties recogmze that ARAR 
identification is necessanly an iterative process and that potential ARARS must be re-exarmned 
throughout the RVFS process until a ROD is issued 

DOE shall complete and transrmt each draft pnmary document to EPA and/or the State on or before the 
corresponding deadline established for issuance o f  the document DOE shall complete and transrmt each 
draft secondary document to EPA and/or the State in accordance wth the target dates established for 
issuance of such documents according to the approved schedules wthn the appropnate Work Descnpuon 
Document(s) When the pnmary or secondary document is OU specific, DOE wd1 transnut dl p n m q  
and secondary documents to the Lead Regulatory Agency as detemned in Part 11 (Lead Regulatory 
Agency Responsibilities) When the pnmary or secondary document is general in nature, DOE w11 
transrmt copies to both the State and EPA for their rewew and comment back to DOE 

Unless the Parties mutually agree to another time penod, all draft pnmary documents shall be subject to a 
forty-five (45) day penod for rewew and comment, and all draft secondary documents shall be subject to 
a fifteen (1  5) day penod for rewew and comment Rewew o f  any document by EPA and/or the State 
may concern all aspects o f  the document (including completeness) and should include, but is not limited 
to, techcal  evaluation o f  any aspect of the document, and consistency wth CERCLq R C U  CHWq 
and NCP, and any pertinent guidance or policy promulgated by the Lead Regulatory Agency Comments 
by EPA and/or the State shall be provlded with adequate specificity so that DOE may respond to the 
comments and, i f  appropnate, make changes to draft documents Comments shall refer to any pertinent 
sources o f  authonty or references upon which the comments are based, and, upon request by DOE, EP 4 
or the State shall provide a copy of  the cited authonty or reference In cases involwng complex or 
unusually lengthy documents, EPA and/or the State may extend the rewew/comment penod for an 
additional thrty (30) days by wntten notice to DOE pnor to the end of the revlew/comment penod On 
or before the close of the rewew/comment penod, the Lead Regulatory Agency shall transmit their 
wntten comments to the DOE Comments on documents pertairung to specific OUs shall be transnutted 
in accordance with DaraeraDh D of Part 1 1 
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N Representatives of the DOE shall make themselves readily available to the EPA or the State dunng the 
rewew/comment penod for purposes of informally responding to questions and comments on documents 
Oral comments made dunng such discussions need not be the subject of a wntten response by the DOE at 
the close of the rewew/comment penod 

0 In commenting on a document whch contains a proposed ARAR detemnation, the Lead Regulatory 
Agency shall include a reasoned statement of whether it objects to any portion of the proposed AR4.R 
detemnation To the extent that the Lead Regulatory Agency objects, they shall explain the basis for 
their objection in detail and shall identiQ any ARARs whch they believe were not properly addressed in 

the proposed ARAR detemnation 

P Followng the close of the reviewkomment penod for a document, the DOE shall give fbll consideration 
to all wntten comments on the document submitted dunng the rewewkomment penod Wittun ten (10) 
days of the receipt of comments on a secondary document, the DOE shall subrmt to EPA and/or the State 
its wntten response to comments received withn the rewew/comment penod Wittun twenty (20) days of 
the receipt of comments on a pnmary document, the DOE shall transrmt to EPA andor the State the 
draft final pnmary document, whch shall include DOE’S response to all comments received wthin the 
revlew/comment penod While the resulting draft final pnmary document shall be the responsibility of 
the DOE, it shall be the product of consensus, to the maxlmum extent possible 

Q In cases involwng complex or unusually lengthy documents, DOE may extend the time penod(s) 
prowded in Paragraph P for an additional thirty (30) days by prowding notice to EPA and/or the State 
In appropnate circumstances, t h s  time penod may be fbrther extended in accordance w t h  Part 25 
(Extensions) of ths Agreement 

R Project Coordinators may agree to extend by fifteen (15) days the penod for finalization of the draft 
pnmary documents provided in Paragraph E as necessary for editing purposes 

Dispute resolution shall be available to the Parties for draft pnmary documents as set forth m Part 2 1 
When dispute resolution is invoked on a draft final pnmary document, work may be stopped in 

accordance w t h  the procedures set forth in Part 17 (Work Stoppage) 

S 

T The draft final pnmary document shall serve as the final pnmary document if no Party invokes dispute 
resolution regarding the document or, if invoked, at completion of the dispute resolution process should 
DOE’S position be sustained If the DOE’S detemnation is not sustained in the dispute resolution 
process, DOE shall prepare, w t h n  not more than sixty (60) days, a revision of the draft final pnmary 
document whch conforms to the results of dispute resolution In appropnate circumstances, the recision 
time penod may be extended in accordance with Part 25 (Extensions) of t h s  Agreement 

U Following finalization of any document pursuant to Paragraph T, any party to ths agreement may seek to 
modi& the document, including seeking additional field work, pilot studies, computer modeling, or other 
supporting technical work, only as prokided in Paragraphs V and W 
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V A Party may seek to modifi a pnmary document after finalization i f  it deterrmnes, based on new 
information (I e ,  information that became available, or conditions that became known, after the document 
was finalized) that the requested modification is necessary A Party may seek such a modification by 
submtting a concise wntten request to the Project Coordinators of the other Parties The request shall 
specify the nature o f  the requested modification and the new information upon whch the request is based 

I 

W In the event that Project Coordinators reach agreement on the modification, the modification shall be 
incorporated by reference and become h l l y  enforceable under the Agreement pursuant to Part 26 
(Amendment o f  Agreement) In the event that Project Coordinators do not reach agreement on the 
modification, any Party may invoke dispute resolution as prowded in Part 21 to detemne i f  such 
modification shall be made Modifications of a document shall be required upon showng that (1) the 
requested modification is based on significant new information, and (2) the requested modification could 
be of sigmficant assistance in evaluating impacts on the public health or welfare or the enwronment, in 

evaluating the selection of remedial alternatives, or in protecting human health and the enwronment 

X Nothng in ths Part shall alter either EPA’s or the State’s ability to request the performance of additional 
work pursuant to Part 24 (Change Control Process) of ths Agreement whch does not constitute 
modification of  a final document 

Y DOE shall retain the nght to request specific guidance (e g techrucal memoranda) from either EPA or the 
State regarding performance o f  work under ths Agreement Unless the Parties involved mutually agree 
to another date, all documents o f  ths type shall be subject to a fifteen (15) day response penod 

PART 21 RESOLUTION OF DISPUTES 

A I f  a dispute anses under ths Agreement, the procedures of ths Part shall apply, unless othewse 
expressly dealt with in ths Agreement It is the intent of the Parties to informally resolve issues at the 
Operating Umt Manager or Project Coordinator level, and that Parties shall invoke Dispute Resolution 
only for sigmficant issues 
and agree to expedite, to the extent possible, the dispute resolution process whenever it is used 

The Parties agree to utilize the dispute resolution process only in good f i t h  

B I f  any Party objects to any action taken by another Party, the Project Coordinator o f  the disputing Party 
shall submt to the other Project Coordinators withn 14 days of such disputed action, a draft of a Wntten 
Statement of  Dispute, setting forth the nature of  the dispute, the disputing Party’s position wth respect to 
the dispute, and the information relied upon to support its position The Parties agree to rase disputes 
wthn fourteen days o f  any disputed action, however, failure to raise a dispute wthn ths timeframe shall 
not affect any remediaVconective action selection authonties pursuant to Chapter 2 

c I f  the Project Coordinators are unable to informally resolve such dispute wthn fourteen (14) daw of 
receipt of  the draft notices descnbed above, the Project Coordinator o f  the disputing Party shall draft a 
wntten statement descnbing the issues underlying the dispute and attempts to resolve the dispute, and 
shall prowde this statement along wth the formal Wntten Statement of Dispute to the Dispute Resolution 
Committee (DRC) by the end of  the 14 day period The DRC wll serve as a forum for resolution of  
disputes for which agreement has not been reached through informal dispute resolution 
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D The State designated member o f  the DRC is the Chef o f  the Hazardous Waste Control Section DOE's 
designated member of  the DRC is the Assistant Manager for Envlronmental Management, Rocky Flats 
Field Office The €PA member of the DRC is the Region VIII Hazardous Waste Management Divlston 
Director Wntten notice o f  any delegation of authonty fiom a Party's designated DRC member shall be 
provlded to the other Parties, pursuant to the procedures of Part 29 (Notification) The DRC shall have 
21 days fiom receipt of the Wntten Notice of Dispute and statement descnbed in paragraphs B and C to 
unarumously resolve the dispute and issue a wntten decision I f  the DRC is unable to unarumously 
resolve the diepute wthin this 21-day penod, the Wntten Statement of Dispute and statement shall be 
forwarded along wth any supporting information to the Semor Executive C o m t t e e  (SEC) for 
resolution 

1 

E The SEC w11 serve as the forum for resolution of  disputes for whch agreement has not been reached by 
the DRC The State's representative on the SEC shall be the Assistant Director for the Office of Health 
and Envlronmental Protection o f  the Department o f  Health (Assistant Director) The EPA's 
representative on the SEC is the Regional Administrator of EPA's Region VI11 The DOES 
representative on the SEC IS the Manager, Rocky Flats Field Office 

F The SEC members shall as appropnate, confer, meet, and exert their best efforts to resolve the dispute 
and issue a wntten decision I f  unarumous resolution o f  the dispute is not reached wthm 21 days, the 
Assistant Director shall issue a wntten final position for disputes ansing at the State-lead OU's, and the 
EPA Region VI11 Admmstrator shall issue a wntten final position for disputes ansing at EPA-lead OUs 
The decision o f  the State Director shall in no way impair or limt EPA's responsibilities for oversight 

pursuant to Federal authonzation of the hazardous waste program(s) If theu is disagreement between 
the Adnurustrator and the Assistant Director regarding a final wntten decision wthn twenty-one (2 1) 
days of its issuance, the Adnurustrator or Assistant Director, as appropnate, shall issue a wntten 
statement of position The DOE-RFFO Manager shall issue a wntten final position for disputes 
generated by the baseline change process and D&D actiorls 

G Subject to Parts 20 (RCWCERCLA Reservation Of fights) and 42 (Reservation Of hghts) the Parties 
shall be bound by and abide by all terms and conditions of  any final resolution o f  dispute obtained 
pursuant to ths Part 

H The pendency of any dispute under t h s  Chapter shall not affect DOE's responsibility for timely 
performance o f  the work required by this Agreement, except that the time penod for completion of worh 
affected by such dispute, shall be extended for a penod of  time usually not to exceed the actual time tahen 
to resolve any good faith dispute in accordance with the procedures specified herein, or as mutually 
agreed All elements of  the work required by this Agreement whch are not drrectly affected by the 
dispute shall continue and be completed in accordance with the applicable schedule 

I Withn 21 days of the final resolution o f  any dispute under ths Part, DOE shall incorporate the resolution 
and final determination into the appropriate plan, schedule, or procedure(s) and proceed to implement 
this Agreement according to the amended plan, schedule, or procedure(s) DOE shall notify the cjther 
Parties as to the action(s) taken to comply \ k i t h  the final resolution of  a dispute 
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PART 22 PROJECT BASELINE AND MILESTONES 

A Establishng the Revlsed Agreement Baseline and Development of a New Statement of Work and Work 
Descnption Documents 

1 A project baseline for enwonmental restoration actiwties at RFS has been established wth the 
approval of  all Parties The project baseline consists of three parts The techrucal baseline 
descnbes the Scope of Work in terms of performance, design requirements, cntena, and 
charactenstics denved from DOE mssion needs The schedule baseline is made up of  actiwties, 
logic, constraints, rmlestones, assumptions, durations, and resources The cost baseline is 

established from cost estimating and resource loading o f  schedule baseline actiwties The cost 
baseline contains subproject direct and indirect budgeted costs, management reserve, and cost 
contingency, thus representing total project costs The baseline was established according to a set 
of planning assumptions that have been agreed to by the Parties and are incorporated into the 
Agreement as Attachment 5 The baseline is included in Attachment 2 and Tables 5 and 6 of  
Attachment 2 

2 Included wthin the set of  planning assumptions is the pnontization methodology that was utilized 
to establish the order by whch the cleanup activities are to be completed The pnncipal cntenon 
for ths pnonttzation methodology is the rmmmzation o f  nsk to human health and to the 
envlronment Ths  pnonty wll allow those actrvlties covered by the RFCA to be managed to 
elimnate those items or sources of highest nsk first, and defer those of marpal  nsk The 
pnontization of actiwties wll determine which activlties w11 be performed m a gwen time penod 
i f  the fhding allocated for that time penod is lirruted 

3 A revised baseline, consisting of the Statement o f  Work, Work Descnption Documents, and 
Schedule, has been prepared and is included as Attachment 2 and Tables 5 and 6 to Attachment 2 
The Site Comprehensive and Specific OU h s k  Assessments, as discussed in paragraph G of  Part 
12 (Work to be Performed Under Direction of Lead and Support Regulatory Agenaes), will be 
uthzed when avadable as guidance m detemmng the nsk pnonties of work actwties 

4 DOE shall perform actiwties according to the schedules set forth in the attached Statement of  
Work and the Work Descnption Document(s) developed thereunder The Parties agree that these 
schedules satis@ section 120(e)(l) of CERCLA RVRFI and FS/CMS Schedules for each OLr 
will be published by EPA and the State, as provided in section 120(e)( 1) of CERCLA 

5 DOE shall perform substantial continuous physical on-Site remedial action for each OU in 
accordance with section 120(e)(2) o f  CERCLA DOE shall complete the remedial action as 
expeditiously as possible, as required by CERCLA 5 120(e)(3) 
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B Mwntamng the Revlsed Agreement Baseline 

The followng paragraphs specify how the project baseline that was established in paragraph A wll be 
mwntamed The involvement of  the State and EPA in ths effort occurs as delineated in the followng 
paragraphs 

1 The irutial involvement is in the annual budget request process that occurs as part o f  the five-year 
activity data sheets (ADS) development Ths  process takes place in the December through May 
timeframe each year Dunng this penod the regulators w11 be involved in the followng activities' 

a Participating and consulting with DOE for 
1 Defirution 3f  techrucal scope, 
2 Development o f  project assumptions, 
3 
4 

Pnontization of work scopes, and 
Development o f  long-range plan - ADSs Ths effort includes the reconciliation of 
the budget request based on the 5 year target guidance , i f  necessary 

b Performing reviews and providing comments for 
1 
2 

The subcontractor annual budget request to be forwarded to DOE-RFFO, and 
The DOE-RFFO annual budget request to be forwarded to DOE-HQ 

2 A second phase o f  involvement occurs in the May to September timeframe each year when the 
baseline is being refined at the work package level for actiwties that wll take place in the next 
fiscal year Dunng ths penod the regulators w11 be involved in the followmg activities 

a Prowding concurrence with 
1 Defirution of techrucal scope, 
2 Development of project assumptiqris, 
3 Pnontrzation of  work scopes 

3 A thrd phase of involvement occurs in the October/November timeframe each year Dunng ths 
penod the regulators w11 be involved in the followng actiwties 

a Participating with DOE in 

1 
2 

Reconciliation of the FY- 1 scope and fhding  carryover, 
Reconciliation o f  the FY scope, schedule, and cost requirements, i f  applicable, 
based on the FY budget appropnation 

b Approwng the enforceable milestones for the current year (FY) I f  necessary, due to 
baseline changes, approval will be given to any rewsions made to the enforceable 
mlestones for the current year through FY+2 See paragraph C for a complete 
discussion of the process to be followed to establish mlestones 
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4 Each year dunng the development o f  the activrty data sheets for the next five-year penod the 
pnontization methodology that was developed dunng the re-establishment of the technical 
baseline discussed in paragraph A w111 be rewewed and rewsed to reflect any changes that are 
deemed required due to expenences or events that have occurred in the past year The regulators 
w11 be involved in ths rewew and re-pnontization of techrucal baseline 

5 Changes to the baseline (work scope, cost and schedule, including planrung and enforceable 
mlestones) that are identified at any time shall be processed for approval by all Parties in 

accordance wth Part 24 (Change Control Process) Any time a change is approved to the project 
baseline the impacted work activities will be re-pnontized and the associated enforceable 
nulestones wll be reestablished as appropnate Changes to emsting enforceable nulestones shall 
be governed by Part 25 (Extensions) The repnontization of the baseline actiwties as workscopes 
are changed or new ones added will determine the work that w11 be scheduled in a given time 
penod if the available hnding is limited, dimrushed, or decremented 

6 Amendments to the Attachment 2 Statement of Work, Work Descnption Documents (Table 5), 
and the Schedule (Table 6) resulting From changes to the project baseline wll be in accordance 
with Part 26 (Amendment Of Agreement) 

7 The regulators will be kept informed throughout the fiscal year through participation in the 
following activities and others which may occur as the need anses 
e 

e 

e 

e Monthly DOE-RFFO Project Revlews 

Nothmg in tlus agreement shall affect DOES intended separate interactions regarding the Project 
Baseline wth States, EPA, public and other groups for the purpose o f  consultation and 
implementation 

DOE-HQ Independent Cost Estimate (ICE) Revrews 
DOE-RFFO Independent Cost Estimate Revlews (ICER) 
EM-40 Project Validation (Self- Evaluation) 

e 

8 

C Establishmg Milestones 

1 There are two types of rmlestones that will be established to govern enwonmental restoration 
work at Rocky Flats, long-range planning milestones and a current set of  enforceable rmlestones 
Long-range plamng nulestones are rmlestones occumng outside the time penod for whch 
enforceable mlestones have been established The current set o f  enforceable nulestones consist of 
the current year's (FY) enforceable milestones, plus the rmlestones for the next two fiscal years 
(FY+l and FY+2) 

, 2 Enforceable milestones will represent only completion o f  major project phases (e g , draft scopes 
of work, Work Descnption Documents, RFESs  and CADRODs) in the baseline 

3 Enforceable milestones will be made only in the known planning honzon of  the baseline This 
means that no enforceable milestones will be made for activities that are dependent upon a 
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Corrective Action DecisiodRecord of Decision Plamng rmlestones will go beyond a Corrective 
Action Decisioflecord of Decision The project baseline wll clearly identifjr the assumptions on 
whch planrung and enforceable milestones are made Furthermore, enforceable rmlestones w11 
apply to the delivery of draft pnmary or secondary (when deemed appropnate) documents and 
not the final drafts of these documents 

’ 

Changes to planrung and enforceable rmlestones will be governed by Part 24 (Change Control 
Process) I 

I 
4 

5 In the October/November timeframe each year, DOE w11 receive notice of the final Congressional 
hnding decision for the current fiscal year The DOE financial plan wdI be rewsed to reflect ths 
decision Within 5 days of receiving notification of the final budget number, DOE-RFFO will 
notifjl the State and EPA and request their involvement in the process descnbed in paragraph B 3 
of t h s  part 

~ 

PART 23 EMERGING WORK 

I THE MATERIAL IN THIS PART MAY BE AFFECTED BY THE D&D POLICY UNDER I DEVELOPMENT BY DOE 

A It IS r e c o p e d  by all parties that the work scope covered by ths Agreement wd change as DOE’S rmssion at 
Rocky Flats progresses In accordance wth ths mssion, as descnbed m Part 3 and Part 7 of ths Agreement, 
emerpng work onpa te s  fiom three basic categones 

I 

1 Surplus Fachties - DOE wdl operate vanous Site fadties mcludmg site d r u c t u r e  as necessary to 
support the site mssion These facilities and rnfiastructure wdl remam under DOE control for 
operations and necessary house keeping actiwties untd such tune as DOE decldes that a s@c fadty 
or mhstructure constituent IS no longer requlred to support the Site mssion When DOE d e t m e s  
that a f a d t y  has no fbrther beneficial use to the DOE site mssion, it may be declared surplus by DOE, 
and therefore, may be subject to remediaVcorrective actions, as descnbed m th~s Agreement With 30 
days of a surplus demon of ths type, DOE wll no@ the parties of its mtent to mclude Decomrmssion 
and Decontmation @&D) work mto the project basehe These discussions wdl mclude 
designation of a Lead Regulatory Agency as descnbed m Part 1 1 Based on agreements reached by 
parties dunng these discussions, baseline planrung and change proposals wdl be submtted as 
appropnate The project basehe, mciuding the newly emergent work, wdl be pnontlzed, as dexnbed 
m Part 22, (Project Baseline And Milestones), and new schedules for the basehe wdl be produced 
Dependmg on the pnonty of the emergent work, certam tasks m the basehe may be deferred, due to 
resource constrams 

I 5127194lJ 

A 3 Emergmg Information - A number of routine processes have the potential for creatmg the need for 
changes to the baseline These include, but are not hmted to updates to the HRq mformation 
obtamed dunng the RFLN phase of remediatiordcorrectice actions, or penodic reevaluation of the 
JHSS/OU groupings Ths information may indicate that certam changes to the project baseline are 
either advantageous or required As parties receibe ths lnformati ’. appropnate project coord,nation 
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efforts WIII be made to make changes to the project baselme, UI accordance wth the provlsions of Part 
24, (Change Control Process) 

Terrmnation of Active Uruts - As the Site rmssion progresses, Active Uruts, as defined tn Part 5 
Dehtions, shall be declared mactive, and thus avadable for closure When a rmssion dectsion of tlus 
type is made by DOE, parties shall meet wthn thuty days to discuss mclusion of closure work mto the 
project baseline These discussions wll mclude designation of a Lead Regulatory Agency as descnbed 
111 Part 11 Based on agreements reached by parties dunng these discussions, Work Descnption 
Documents wll be submtted as descnbed in Part 24, (Change Control Process) The project basehne, 
mcludmg the newly emergent work, w11 be pnontued, as descnbed m Part 22, (Project Baseline And 
Mdestones), and new schedules for the baselme will be produced Dependtng on the pnonty of the 
emergent work, certam tasks in the baseline may be deferred, due to resource constramts Untd such 
tune as the Active uruts are declared inactive, Parties wdl consider the use of IM/IRAs as descnbed UI 
Part 12, paragraph C 

CHANGE CONTROL PROCESS 

A The Change Control Process is the mechanism used by the parties to assure that changes to the scope of 
work, including additional work, are reviewed for justification and impact in a structured manner that will 
assure all panies can exercise their responsibilities The process shall be disciplined and formal, assunng 
that change requests are accomparued by appropnate justification and that decisions are amved at in 

specified time frame A change control procedure will be proposed by DOE and agreed to by all Parties 
wthn 30 days o f  the sigmng of  this Agreement I f  the timeframes for review and approval of  change 
requests are not met, the dispute resolution process of Part 2 1 is invoked 

B In the event that any party to ths Agreement deterrmnes that additional work, or modification to work, 
including investigatory work, engineenng evaluation, and/or construction activities are necessary to 
accomplish the objectives o f  ths Agreement, the change>control process in ths part shall be used 

C Any change to the Project Baseline (techrucal, cost, or schedule) that results in a change to rmlestones 
identified in ths  Agreement wll be subject to approval according to the change control procedure 
adopted in accordance wth paragraph A of  this part Changes may occur as a result of  the follouing 

1 

2 
3 

4 

5 

Recommended changes to investigative scope (including the scope o f  constituents of interest) that 
nught cause a change to project cost or schedule, 
Recommended changes to treatment technologies that aEect cost or schedule, or 
Recommended new or emerging work including accelerated cleanup activrties, that will affect the 
scope of, schedule for, or ability to f i n d  existing on-going actiwties 
Recommended changes to rmlestones 
baseline cost projections, or 
Recommended changes to the technical approaches and/or methodology which determines the 
technical baseline 

hen hnding availability is not in agreement wth project 
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D The Change Control Process begins wth identification of need, as partially described above, by any party 
of ths Agreement The Project Coordinator of the party requesting the change imtiates the Change 
Control Process by informing the other Parties of the need for a change Changes proposed by any Party 
shall be accomparued by appropnate justification The essential element of ths request is the justification 
for the change All proposed changes shall be forwarded by the Project Coordinator of the party 
requesting the change to the other two project coordinators The other two project coordinators shall 
have seven days to perform an irutial review o f  the documentation and detemne i f  the subrmttal is 
complete enough to continue the review If any party detemnes that the subrmttal is incomplete, a 
meeting shall be held wthin three days to discuss the subrmttal deficiency and to develop a plan of action 
to resolve it Based on the meeting results, the party sponsonng the proposed change shall prowde a 
rewsed subrmttal The other two parties shall have 14 days to complete their rewew and issue a decision 
If there is disagreement wth the proposal, the dispute resolution process described in Part 21, shall be 

used to resolve the disagreement If the change is agreed to, DOE shall inmate its internal Baseline 
Change Proposal process 

E Any additional work or modification to work agreed to or detemned to be necessary pursuant to the 
paragraph above, shall be completed in accordance with the standards, specifications, and schedule 
established in the amended Work Description Documents or other documents referenced in the preceding 

I paragraph 

PART 25 EXTENSIONS 

I A An enforceable destone that is estabhshed according to the prowsions of ths agreement shall be extended 
upon receipt of a timely request for extension and when good cause exlsts for the requested extension The 
mechmsm for requesting a rmlestone extension wll be through the change control process descnbed ~fl Part 
24 Any request for extension by any Party shall be subrmtted m wntmg ma the Basehe change process and 
shall spec$ 

1 
2 
3 
4 

The enforceable rmlestone that is sought to be extended 
The length of the extension sought 
The good cause(s) for the extension 
Any related enforceable or p l m g  destone that would be affected f t h e  extension were granted 

B Good cause exlsts for an extension when sought in regard to 

1 
& 3 

3 
4 

5 

An event of Force Majeure 
A delay caused by another Party's failure to meet any requirement of ths  Agreement 
A delay caused by the good fath invocation of  dispute resolution or the uutiation ofjudiad action 
A delay caused, or whch IS lrkeiy to be caused, by the grant of an extension m regard to another 
enforceable mlestone 
A change to a planrung assumption that results fiom either a request by the State or the EPA or I S  

identified by DOE, but does not represent a falure of DOE or the contractor to properly manage the 
work 
Any other event or senes of  events mutually agreed to by the Parties as constituting good cause 6 

I 5/27/94lJ Page 36 Rev 0 

I 



t 

, 

PART 26 

ROCKY FLATS CLEANUP AGREEMENT 
D- 

AMENDMENT OF AGREEMENT 

A Th~s Agreement may be amended by mutual agreement among E P A  the State, and DOE Such amendments 
shall be m wnting and shall have as their effective date the date on whch they are signed by all Pames, unless 
othewse agreed, and shall be mcorporated mto ths Agreement by reference Any dispute as to the need for 
the proposed amendment shall be resolved pursuant to Part 2 1 of hs Agreement Should the P m e s  
detemune that an amendment to ths Agreement is necessary, and the amendment would affect the CHWA 
permit for the Site, the State shall mtiate appropnate perrmt modification procedures for that perrmt m 
accordance wth its regulations 

B Any noncompliance wth amendments to ths Agreement shall be considered a fdure to achwe the 
requrrements of ths Agreement 

PART 27 FNE-YEAR REVIEW 

A Pursuant to CERCLA section 121(c), DOE agrees that EPA and the State wdl rewew any remedial action that 
results m any hazardous substances, pollutants, or contarmnants r e m m g  on-site, no less often than every five 
(5) years after the mtiation of such final remedial action to assure that human health and the enwonment are 
bemg protected by the remedial action bemg unplemented If upon such rmew it is the judgment o f  EPA, 
after consultation wth the State, that additional action or modification of  the remdal  amon is appropnate rn 
accordance wth section 104 or section 106 o f  CERCLA EPA shall requlre DOE to unplement such additional 
or moddied action, nowthstanding Parts 25 or 27 

B Any dispute by DOE or the State ofthe detemation under ths Part shall be resolved under Part 21 of ths 
Agreement 

PART 28 REPORTING 

A DOE shall subrmt to EPA and the State penodic wtten progress reports whch descnbe the actions whch 
DOE has taken dunng the prewous penod to implement the requirements of ths Agrment Progress reports 
shall also descnbe the actiwties scheduled to be agreed to by all Parties The progress reports shall mciude 

1 

2 

3 

A detsuled statement of  the manner and extent to whch the requirements and tune schedules set out UI 
ths Agreement are bemg met 
Any antmpated delays m meetmg tune schedules, the reason(s) for the delay, and action taken to 
prevent or mtigate the delay 
Any potential problems that may result m a departure fi-am the requests and tune schedules 
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PART 29 NOTIFICATION 

A Unless otherwtse specrfied, any report, document, or Submttal provlded to EPA and the State pursuant to a 
schedule or deadhe identified m or developed under ths Agreement shall be sent by certrfied mad, return 
receipt requested, or hand dehvered m duplicate to 

Enwonmental Protection Agency, Regton VIII 
ATTN Rocky Flats Project Manager, 8HWh4-RI 
18th Street, Suite 500 
Denver, Colorado 80202-2405 
and 

Hazardous Waste Facilities Urut Leader 
Colorado Department of  Health 
E 11th Avenue 
Denver, CO 80220 

B Documents must be sent in a manner designed to be received by the date due 

C Documents sent to DOE shall be addressed as follows unless DOE s p d e s  o t h m s e  by wntten notice 

RFCA Project Coordinator 
Umted States Department o f  Energy 
Rocky Flats Field Office 
Box 928 
Golden, Colorado 80402-0928 

D Unless othehnse requested, all routine correspondence may be sent wa regular mad to the above-named 
persons 

PART 30 PROJECT COORDINATORS 

A W i t h  ten (10) days of the effective date of ths Agreement, each Party shall not$ all other Parties of the 
name and address of its Project Coordmator and Alternate (herem jomtly referred to as Project Coordmator) 
Each Project Coordmator shall be responsible for overseemg the unplementation of ths Agreement To the 
mmmum extent possible, all cornurncations between DOE, the State, and EPq and all documents mcludmg 
reports, approvals, and other correspondence concemng the activlties performed pursuant to the terms and 
conditions of ths Agreement shall be directed through the Project Coordmators 

B 

C 

Any Party may change its designated Project Coordmator by wntten notficabon to the other Parties 

Each Project Coordinator shall be responsible for assunng that all commurucation fYom the other Project 
Coordinators is appropnately dissermnated and processed by the entities wthm the mekames specified in t h i b  

Agreement which the respective Project Coordinatcrs represent 
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The EPA-designated Project Coordmator shall have the authonty vested m the Remedial Project Manzger and 
the On-Scene Coordmator by the NCP mcludmg, but not h t e d  to, the authonty to drrect DOE to halt, 
conduct, or perform any tasks requlred by ths Agreement and any response action port~ons thereof when the 
€PA Project Coordmator deterrmnes that conditions may present an media te  nsk to pubhc health or welfare 
of the enwonment If'EPA issues such verbal request, it shall follow up such request tn wntmg wthn seven 
(7) days 

The State Project Coordinator shall be an employee of the Hazardous Matenals and Waste Management 
Divlsion of the Colorado Department of Health and shall have the authonties descnbed m fj 25- 15-30 l(4Xa) of 
CHWA 

EPA and State Project Coordmators shall have the authonty to, among other h g s  (1) take samples, o b m  
duphcate, spht samples or sub-samples of DOE samples, (2) ensure that work is performed properly and 
pursuant to EPA and State protocols, as well as pursuant to the Attachments and Work Descnption 
Documents incorporated mto ths Agreement, (3) observe all activlties performed pursuant to th~s Agreement, 
take photographs consistent wth  secunty restnctions, and make such other reports on the progress of the 
work as the Project Coordinator deems appropnate, (4) revlew records, files, and documents relevant to h s  
Agreement, and, (5) require field modifications to the work to be performed pursuant to ths Agreement, or m 
techruques, procedures, or design utdlzed in c q n g  out ths Agreement, whch are necessary to the 
completion of the project Field changes that affect project scope, cost or schedule wdl be subject to rewew 
and approval of the Change Control Process in Part 24 

The DOE Project Coordmator may also recommend and request non-routme field modifications to the work to 
be performed pursuant to ths Agreement or in techruques, procedures, or design u t M  m carrymg out ths 
Agreement whch are necessary to the completion of the project The Lead Regulatory Agency, after 
consultation wth  the Support Regulatory Agency, must approve the proposed moddication tn wntmg for a d  
moddication to be effective Notification of routine field mgdlfications shall be prowded m the penodic 
progress reports requued m Part 28 for the penod immediately followmg the moddicatton 

If agreement cannot be reached on the proposed additional work or non-routme field moddication pursuant to 
paragraph F and G, dispute resolution as set forth m Part 2 1, may be used m addition to ths Part With five 
(5) busmess days followmg a moddication made pursuant to ths Part, the Project Coordrnator who requested 
the moddication shall prepare a memorandum detahng the moddication and the reasons therefore and shall 
provlde or mad a copy of the memorandum to the other Project Coordmators 

The DOE Project Coordmator or hs designee shall be physically present at the Rocky Flats Site or reasonablv 
avadable to supertise work performed at the Site dunng implementation of ths Agreement 

31 SAMPLING AND DATNDOCUMENT AVAILABILITY 

DOE shall make avadable to EPA and the State qualitv-assured results of samplng, tests, or other data 
generated by DOE or on its behalf, wth respect to the implementation of ths Agreement as specified in the 
Statement of Work or subsequent Work Descnption Documents, as appropnate If quality assurance 13 not 
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completed wthm the tune ernes specdied in the Statement of Work and subsequent Work Descnption 
Document(s), raw data or results shall be submtted upon the request of €PA or the State wthm that penod 
and quahty-assured data or results shall be subrmtted as soon as they become avdable 

B DOE shall n o t e  the EPA and State Project Coordinators by telephone, prowdmg for suffiaent tune for EPA 
and the State to attend, before conductmg mdependent verification, and shall provlde a schedule for routme 
enwonmental samplmg m the penodic progress reports requued by Part 28 At the request of EPA or the 
State, DOE shall provlde or allow EPA or the State or the authonzed representatwe of each to observe field 
work and to take spht or duphcate samples of all samples collected by DOE pursuant to ths Agreement At 
the request of DOE, EPA and the State sirrularly shall provlde or allow DOE or its authonzed representatives 
to take spht or duphcate samples o f  all samples collected by €PA or the State related to the Rocky Flats Site 
Ifit is not possible to provlde the designated pnor notification descnbed above, the other Project Coordinators 
shall be notdied as soon as possible after the other Parties become aware that samples wdl be collected but no 
later than 48 hours m advance Nothmg m ths part restncts the EPA's or State's nght of access to the Site as 
discussed m Part 33 

I C DOE shall pemut EPA, the State, or theu authonzed representatives to mspect and copy, at reasonable times, 
all records, files, photographs, documents, and other wntmg, mcludmg samplmg and momtonng data, 
p e r t u g  to work undertaken pursuant to ths Agreement 

PART 32 RETENTION OF RECORDS 

, A DOE shall preserve, for a term consistent wth the DOE records retention schedules then m effect at the 
ternation of ths Agreement, all of its records and documents m its possession or m the possession of its 
employees, agents, contractors or subcontractors whch relate m any way to the presence of  hazardous 
substances, pollutants, and contarmnants at the Site Retention schedules for unscheduled records shall be 
developed and submtted to National Archves and Records Admuustration (NARA) for approval pnor to 
ternation o f  the Agreement Upon request by EPA or thq State, DOE shall make avdable such records or 
documents to either party 

I 

PART 33 ACCESS 

A Without h t a t i o n  on any authonty conferred on EPA or the State by statute, regulaoon, or other agreement, 
EPA, the State, andor theu authonzed representatives, wth proper safety and secunty clearances, shall hake 
authonty to enter the Site at all reasonable times, wth or wthout advance notdicabon for the purposes of 
among other thmgs 

1 

2 
3 
4 

Inspecting records, operating logs, contracts, and other documents dlrectly related to unplementation 
of ths Agreement 
Reviewmg the progress of DOE, or its response-action contractors m unplementmg ths Agreement 
Conducting such tests as the EPA or State Project Coordinator deems necessary 
Venfylng the data submtted to EPA andot the State by DOE 

5127194iJ Page 40 Rev 0 



ROCKY FLATS CLEANUP AGREEMENT 
D F U X F W  

B DOE shall honor all requests for such access by EPA or the State, conditioned only upon presentation of 
proper credentials and conformance with Site secunty and safe requuements The latter may mclude 
dosunetry devlces, travung on Site safety features (such as alarms, barners, and postmgs), and advance fittmgs 
for clothmg and respuatory equipment as ordinanly requued Escorts to restncted areas shall be assigned 
expeditiously by the Assistant Manager for Compliance, Rocky Flats Office 

C To the extent that ths Agreement compels access to property not owned by DOE, DOE shall use the 
maxlmum extent o f  its authonty, including CERCLA section 104 authonties, to obtain access for DOE, 
EPA, the State, and their authonzed employees and contractors DOE shall provlde a copy o f  such 
signed agreements to EPA and the State With respect to non-DOE property upon whch morutonng 
wells, pumping wells, treatment facilities, or other response actions are to be located, the access 
agreements shall also provlde that no conveyance o f  title, easement, or other interest in the property shall 
be consummated wthout provlsions for the continued operation o f  such wells, treatment facilities, or 
other response actions on the property The access agreements shall also provide that the owners of any 
property where morutonng wells, pumping wells, treatment facilities, or other response actions are 
located shall notify EPA, the State, and DOE by certified mail, at least 30 days pnor to any conveyance, 
of  the property owner's intent to convey any interest in the property and of  the provlsions made for the 
continued operation of the monitonng wells, treatment facilities, or other response actions installed 
pursuant to this Agreement 

D In the event that Site access is not obtamed as descnbed ln paragraph C above, DOE shall n o t e  EPA and the 
State w t h  15 days regarding the lack of, and efforts to obtam, such access agrments With 15 days of 
any such notice, DOE shall submt appropnate modification(s) to ths Agreement 111 response to such inabihty 
to obtam access 

PART 34 CONVEYANCE OF TITLE 

A No conveyance of  title, easement, or other interest m the Rocky Flats Site on whch any contamment system, 
treatment system, monitonng system, or other response action(s) is mstalled or unplemented pursuant to ths 
Agreement shall be consummated by DOE wthout provlsion for contmued matntenance of any such system or 
other response action(s) At least 30 days pnor to any conveyance, DOE shall n o t 6  EPA and the State of  the 
provlsions made for the contmued operation and mamtenance of  any response action(s) or system walled or 
unplemented pursuant to ths Agreement DOE shall also comply wth the provlsions of Section 120(h) of 
CERCLA regardlng any conveyance of title at the Site 

B DOE'S current mssion for the Rocky Flats Site presents the possibhty that title to portions or all of the 
ensting Site, may be conveyed to other parties 4 least s1x months pnor to those conveyances, DOE shall 
comply wth the prowsions of the Commuruty Enbironmental Response Fachtation Act (CERFA), 42 L S C 
$9620(h)(4) DOE shall perform the proper enwonmental assessments in order to identlfy all uncontmnated 
property on the Site The results of ths assessment shall be prowded to the Regonal Admstrator for EP 4 
Regon VII (Regonal Admstrator) and the public DOE shall also submt such assessments for concurrence 
m the results to the Regonal Admnistrator The Regional Admstrator shall pve such concurrence to DOE 
upon reasonable identification of such uncontaminated property Upon sale or other transfer of propem 
identified as uncontaminated, DOE shall include in coi enants required in CERFA I 

I 51271941.l Page 41 Rev 0 



ROCKY FLATS CLEANUP AGREEMENT 

PART 35 FACILITY AND LAND AREA USE PLANNING 

A DOE has implemented a facility and land area use planrung program wth commumty stakeholder 
involvement to collect the necessary information in order to make long term end use decisions on the 
vanous facilities and land areas that will no longer be needed by DOE to support the overall site mssion 
It wll be necessary for a sustained penod of  time to utilize vanous facilities and land areas to support 
those DOE programs which are necessary to complete all required mssions for the Rocky Flats Site As 
a result, the facility and land use plamng activity will he conducted on a phased basis Those buildings 
and land areas that wll have intenm uses (e g , storage o f  special nuclear matenal, storage o f  radioactive 
and/or hazardous waste, and economc development irutiatives) wll be scheduled for routine cleanup 
Ths cleanup wdl be performed to acheve human health and enwronmentd nsk levels that are 
appropnate for the actiwties that will be performed in those buildings or land areas These routine 
cleanup actiwties are not covered by ths Agreement 

I B Currently, community involvement in facility reuse and land use planrung issues at RF site is pnmanly 
facilitated through the Rocky Flats Local Impacts Initiative The followng comxmttees that address 
vanous aspects o f  facility reuse at RF site have been convened 

1 
2 Economc Development/Intenm Reuse Comrmttee 

Long Term Land and Facility Use C o m t t e e  

The above commumty stakeholder organizations wd1 be kept adwsed on all planned intenm and end uses 
o f  site facilities and land areas so that they can prowde input into the decision malung process As 
decisions on end point uses for facilities and land areas are made in the future, changes wd1 be made in 

the planrung assumptions for the baseline cleanup activities on indiwdual land areas and facilities In 
particular, changes to the final cleanup standards will be made on the basis of achemng human health 
and enwronmental nsk levels o f  cleanup that are compatible wth the intended end use o f  the facility or 
land area so that the cleanup effort w11 be conducted in as cost effective manner as possible 

C Pnor to final decisions made through the process descnbed in paragraph B, response actions can be taken 
as long as they do not preclude land use options under consideration 

PART 36 PUBLIC PARTICIPATION/ADMINISTRATlVE RECORD 

A DOE has developed and unplemented a Commuruty Relations Plan (CRP) whch responds to the need for an 
interactive relationshp wth all mterested commuruty elements m the Rocky Flats area The plan was based on 
commuruty meetings, and other relevant information including public comments received on ths Federal 
Agreement and Consent Order The Plan addresses current and fbture actiwties and elements of worh being 
undertaken by DOE DOE agreed to develop and unplernent the CRP m a manner consistent wth sections 
1 13(h) and 1 17 of CERCLA, 42 U S C Sections 93 13(k) and 9617, relevant commuruty relations probisions 
of the NCP, EPA policy and guidance (including but not lirmted to EPA OSWER Duective 2903 03C, 
Commumty Relations in Supehnd A Handbook, January, 1992, and any modifications thereto), DOE polm 
and guidance, State statutes, regulations, and guidmce identified m the Commuruty Relations Plan, and the i 
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Statement o f  Work attached hereto m Attachment 2 The CRP was be rewewed m accordance wth the 
requtrements of the Statement of Work Commumty mvolvement amvlties are conducted by DOE m 
consultation wth EPA and the State 

B Except in case o f  an emergency or the need for the public to receive information immediately, any Party 
issuing a formal press release to the media regarding any of the work required by ttus Agreement shall 
advlse the other Parties of  such press release, and the contents thereof, at least 48 hours before the 
issuance o f  such press release and of  any subsequent changes pnor to release 

C DOE established and is maintainmg Administrative Record files for CERCLA response actions at or near 
the Site in accordance wth section 113(k) of CERCLA The Adrmrustrative Record files and resultant 
Adrmmstrative Records shall be established in accordance wth EPA policy and guidelines Any hture 
changes to these policies and guidelines affecting DOE’S maintenance o f  the Adrmmstrative Record files 
shall be discussed by the Parties and an agreement will be reached on how best to accommodate those 
changes DOE shall maintain the master copy of  the Adrmrustrative Record files at or near the Rocky 
Flats Site The Adrmnistrative Record files and final Adrmrustrative Records shall be established and 
maintained by DOE’S Enwonmental Restoration Department The master copies are not required to be 
accessible to the public The master copies will be maintained specifically to ensure the integnty of the 
documents There are four (4) additional locations for the pubic to wew the Adrmrustrative Record files 
The repository copies o f  the Administrative Record files may be supplied in mcrofilm, electromc format, 

optical format, or any other format or media whch will allow access to a reasonable facsirmle of the 
onginal documents Each repository w11 also house equipment to facilitate the wewng and reproducing 
documents contained in the Administrative Record files These repositones are as follows 

Rocky Flats Reading Room 
Front Range Commuruty College 
3645 W 112th Avenue Room 3 5  1 
Library Denver, Colorado 80220 

Colorado Department o f  Health 
42 10 East 1 1 th Avenue 

Westrmruster, Colorado 80030 
(303) 469-4435 

(303) 33  1-4830 

Citizens Advisory Board 
9035 Wadsworth Parkway 
Suite 2250 
Westrmruster, Colorado 8002 1 

U S Eiiwronmental Protection 
Agency 
SupeAnd Documents Room 
5th Floor 
999 18th Street 
Denver, Colorado 80202 
(303) 293-1444 

At least one copy of the Admirustrative Record shall be accessible to the public at times other than 
normal business hours 
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D The Adnumstrative Record developed by DOE, including copies rnuntained at the Front Range 
Commumty College, the Colorado Department of Health, the Citizens Advlsory Board and the U S 
Environmental Protection Agency, shall be updated by DOE on at least a quarterly basis The 
Adrmrustrative Record files shall be established and maintained for each OU and for sitewde actiwties 
An index of documents in the complete Administrative Record files w11 accompany each update to the 
Adrmrustrative Record files Documentation on issues givrng nse to decisions from dispute resolution 
procedures of Part 21, and decisions themselves, shall be included in the Adnurustrative Record files 

, E EPA, after consultation w t h  the State when necessary, shall make the final detemnation of whether a 
document is appropnate for inclusion in an Administrative Record EPA and the State shall participate in 

compiling the Adrmmstrative Records by submtting documents to DOE as EPA and the State deem 
appropnate DOE shall include these documents in the Admrustrative Record files Every 
Adrmrustrative Record file wll be revrewed by DOE, EPA, and the State before the file is closed at the 
sigmng of the decision document 

PART 37 DURATION/TERMINATION 

A Upon satisfactory completion of a remedial action phase at a pven OU, as identified m the Statement of Work, 
the Lead Regulatory Agency shall issue a Notice of Completion to DOE for that OU At the dscrmon of the 
Lead Regulatory Agency, a Notice of Completion may be issued for completion of a portion of the response 
action for an OU 

B Th~s Agreement shall temnate by wntten notice from EPA and the State to DOE when DOE has satisfactonly 
completed all work pursuant to ths Agreement and the Statement of Work and subsequent Work Descnption 
Document(s) as d e t e m e d  by EPA and the State or when the Parties unarumously agree to terrmnation 

PART 38 SEVERABILITY 

A If' any prowsion of ths Agreement is ruled mvalid, Illegal, or unconstitutional, the r m d e r  of the Agreement 
shall not be affected by such ruling 

PART 39 CLASSIFIED AND CONFIDENTIAL INFORMATION 

A Notwithstandmg any provlsion ofthis Agreement, all requlrements ofthe Atomc Energy Act of 1954 as 
amended, and all Executive Orders concerrung the handling of unclassified controlled nuclear mformation, 
restncted data, and national secunty tnformation, mcludmg "need to know'' requuements, shall be apphcable to 
any access to tnformation or fachties covered under the promions of h s  Agreement EPA and the State 
reserve thelr nght to seek to othennse obtam access to such lnforrnation or fadties when it IS derued, m 
accordance wth apphcable law 

B Any Party may assert on its own behalf, or on behalf of a contractor, subcontractor, or consultant, a 
confidentiality clam or pnvllege covenng all or any part of the information requested by ths Agreement, 
pursuant to 42 U S C 5 9603 and State law Ecept as prowded UI paragraph A, analytical data shall not be 
clamed as confidential Parties are not required to protide legally pnwleged information At the time an\ 
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mformation is hrmshed whch is clmed to be Confidential, all Pimes shall afford it the maxlIllum protemon 
allowed by law Uno clam of confidentiahty accompmes the Lnformabon, it may be made avdable to the 
pubhc wthout fhrther notice 

PART 40 RESERVATION OF RIGHTS 

A 

B 

C 

D 

E 

5/2?/94lJ 

The Parties have detemuned that the activlties to be performed under ths Agreement are m the pubhc interest 
Except as prowded m paragraph E, EPA and the State agree that comphance with ths Agreement shall stand 

m heu of any admstrative and judicial remedies agmst DOE, that are avdable to EPA and the State 
regardmg the currently known release or threatened release of hazardous substances, hazardous wastes, 
pollutants, hazardous constituents, or contarrunants at the Site that are the subject of the aawhes bemg 
performed by DOE under Part 12 (Work To Be Performed Under Direction Of Lead And Support 
Regulatory Agencies) Prowded that nothng m ths Agreement shall preclude EPA or the State fiom 
exercismg any admstrative or judicial remedies avdable to them under the followg circumstances 

1 In the event or upon the discovery of a wolation o$ or noncomphance wth, any prowsion o f  RCRA or 
CHWA mcludmg any discharge or release o f  hazardous waste whch is not addressed in the Statement 
of Work or subsequent Work Descnption Documents 

2 Upon discovery of new lnformation regarding hazardous substances or hazardous waste management 
mcludmg, but not h t e d  to, dormation regardmg releases of hazardous waste, hazardous 
constituents, or hazardous substances whch is not addressed rn the Statement of Work or subsequent 
Work Descnption Documents 

3 Upon the State's or EPA's detemnation that such action is necessary to abate an m e n t  and 
substantial endangerment to the pubhc health, welfare, or the enwonment 

For matters wthm the scope of ths Agreement, the State and EPA r e w e  the nght to bnng any enforcement 
amon agamst other potentially hable parties, mcludmg contractors, subcontractors and/or operators, lf DOE 
fds to comply wth th~s Agreement For matters outside ths Agreement, and any act10n.s related to costs or 
fhdmg,  EPA and the State resewe the nght to bnng any enforcement action agaurst other potenbally hable 
parties, including DOE'S contractors, subcontractors andlor operators, regardless of  DOE'S compltance wth 
th~s Agreement 

Th~s Agreement shall not be construed to limt in any way the nght provrded by law to the pubhc or any citizen 
to obtam mformabon about the work under ths Agreement or to sue or mtexvene in any action to enforce 
State or Federal law 

Except as provlded III paragraph 4 DOE is not released from any llablllty whch it may have pursuant to anc 
provlsions of State and Federal law, nor does DOE wave any nghts it may have under such law to defend anv 
enforcement actions aganst it 

DOE is not released fiom any clam for damages for injury to, destruction of, or loss of natural resources 
pursuant to 5 107(a)(4)(c) of CERCLA 
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F EPA and the State reserve all nghts to take any legal or response action for any matter not specifically part of 
the work covered by ths Agreement 

G Nothmg m ths Agreement shall be construed to Sect any m a l  mvestigations or m a l  Itabd~ty of any 
person(s) for actiwties at the Site However, compliance wth an EPA drrective pursuant to ths Agreement 
shall constitute an affirmative defense for any matter related to that compliance 

H Nomthstanding ths Part or any other Part of ths Agreement, the State reserves any nghts it may have to seek 
judiad rewew of an mtenm or final remedial action m accordance wth sections 1 13, 12 1 and 3 10 of 
CERCLA 42 U S C $9 9613,9621 and 9659, but agrees to employ the appropnate dispute resolution 
process pnor to seekmg judicld rewew 

, I 

I J 

The State also reserves any nghts it may have to seek judiaal rmew of any ARAR deterrmnation m 
accordance wth sections 121 and 310 of CERCLA 

The Parties reserve thelr nghts to challenge any decision affectmg remedy selection under all apphcable Laws 
consistent wth Part 19 ( R C W C E R C L A  Reservation Of hghts) 

PART 41 

A A Force Majeure shall mean any event ansmg f?om factors beyond the control of a Party that causes a delay 
in, or prevents the performance of, any obhgation under ths Agreement, mcludmg, but not h t e d  to, acts of 
God, fire, war, msurrection, cid disturbance, explosion, unantiapated breakage or amdent to machnery, 
equipment or h e s  of pipe despite reasonably diligent mamtenance, adverse weather conditions that could not 
reasonably be anticipated, restrmt by court order or order of pubhc authonty, lnablty to obtam, consistent 
wth statutory requtrements and d e r  exercise of reasonable ddigence, any necessary authonzations, approvals, 
permits, or hcenses due to action or maction of any governmental agency or authonty other than the DOE, and 
delays caused by compliance wth apphcable statutes or reghations governing c o n t m g ,  procurement or 
acquisition procedures, despite the exerase of reasonable dlgence A Force Majeure shall also d u d e  any 
stnke or other labor dispute not wthm the control of  the Parties afFected thereby Force Majeure shall not 
d u d e  mcreased costs or expenses of response actions, whether or not anhclpated at the me such response 
amons were uutiated 

PART 42 RECOVERY OF EPA EXPENSES AND STATE COSTS 

A DOE agrees to reimburse the State and EPA for all adrmmstrative costs incurred respectibely tha t  
specifically relate to the implementation of this Agreement at the Rocky Flats Site and not inconsistent 
with the NCP, to the extent such costs are not covered by perrmt fees and other assessments, or bv a m  
other agreement between the Parties The amount and schedule o f  payment o f  these costs will  be 
negotiated based on anticipated needs and in consideration o f  DOE's multi-year fbnding cycle The State 
and EPA reserve all nghts they have to recover any other past and fbture costs in connection i+ i th  
CERCLA activities conducted at the Rocky Flats Site For the purposes of budget planning onh t e 
State and EPA shall annually provide DOE, before the beginning of the fiscal year, a wntten estinut,. cf 

I 
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projected costs to be incurred in implementing ths  Agreement in the upcomng fiscal year A separate 
funding agreement between DOE and the State and between DOE and EPA w11 be executed wthn 90 
days after the Parties execute ths  Agreement, whch shall be the specific mecharusm for the transfer of 
funds (e g a grant) between DOE and the State for payment of the costs referred to m this paragraph 

B EPA and DOE recogruze that in order to h l ly  implement ths Agreement, the costs of both Parties must 
be adequately hnded Therefore, DOE agrees to use its best efforts to assist EPA to obtam adequate 
funds and Full Time Equivalent (FTE) positions to provide timely response and competent oversight, and 
EPA agrees to use its best efforts to assist DOE to obtain adequate hnds for implementing the activlties 
mandated by t h s  Agreement, including the Statement of Work and subsequent Work Descnption 
Documents 

I 

C DOE agrees to pay the State, in full, and no later than 30 days after receipt of invoice, all document 

RCRA 
in accordance w t h  the Dispute Resolution procedures of Part 21 

I renew fees and annual waste fees as required by 6 CCR 1007-3, Part 100 3, consistent with fj 6001 of 
In the event DOE disputes any such charges by the State, DOE may contest the disputed charges I 

PART 43 FUNDING 

I TEUS SECTION REPRESENTS THE ORIGINAL IAG WORDING. THls PART WILL BE REVISED [ 
I PRIOR TO NEGOTIATIONS. I 
A It is the expectation of the Parties that a l l  obligations of DOE ansmg under ths Agreement WIII be hlly funded 

DOE shall take all necessary steps and use its best efforts to obtam tunely fundmg to meet its obligations under 
ths Agreement, mcluding but not h t e d  to budget requests supported by DOES Enwonmental Restoration 
and Waste Management Five Year Plan 

B The activlties and related mlestones in the Five-Year Plan shall be consistent wth the prowsions, mcludmg 
requlrements and schedules, of ths Agreement, it is the mtent of DOE that the Five-Year Plan shall reflect the 
prowsions of ths Agreement Any amendments to this Agreement d be mcorporated, as necessary, m the 
annual updates of the Five-Year Plan To support the annual updates of the Five-Year Plan that are consistent 
wth the prowsions of ths Agreement, the State and EPA shall assist DOE m determrnurg the actinties and 
correspondmg work schedule for each fiscal year in the follomg manner 

1 DOE shall develop its Activlty Data Sheets (ADS) for the Rocky Flats Site comphance and cleanup 
actiwties m consultation wth the State and EPA Ths mformation shall be provlded to the State and 
EPA for the purpose ofreachmg agreement on the actiwties to be included m the penod addressed bv 
each annual update of the Five-Year Plan 

2 DOE agrees to meet and confer wth the State or EPA, at the request of either, up to and including the 
point at whch the ADSs are subrmtted to DOE Headquarters for vahdation 
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3 DOE also agrees to meet and confer wth the State and EPA dunng the development of the 
unplementation plans for each update of the Five-Year Plan, prepared on an annual basis to address the 
budget request year and subsequent four year penod 

4 Subsequent to receipt of  Congressional appropnations by DOE, DOE agrees to meet and confer wth 
the State and EPA dunng any revwon to the Rocky Flats Site unplementation plans assoclated wth the 
annual update of  the Five-Year Plan where such rewsions are necessitated by ddFerences m 
appropnated knding fiom that identfied m the budget request Thts consultation would be dependent 
upon the tmng of  the Congressional action 

5 Nothmg m ths Agreement shall affect DOEs mtended separate m t w o n s  on the Five-Year Pian wth 
States, EPA, public and other groups for the purposes of  consultation and unplementation 

C In accordance wth section 120(e)(5)(B) of CERCLA 42 U S C 5 9620(e)(S)(B), DOE shall mclude m its 
Annual Report to Congress the spectfic cost estimates and budgetary proposals assoclated wth the 
unplementation of ths Agreement, tncluding any EPA and State cost estunates, and shall just@ any 
dwrepancies between EPA, State, and DOE estimates 

D Ifappropnated hnds are not avalable to fulfill DOEs obligations under tlus Agreement, EPA and the State 
reserve the nght to uutiate any other action either Party deems appropnate Initlabon of  any such -on shall 
not release DOE fiom its obhgations under ths Agreement 

E @A and DOE agree that any requirement for the payment or obhgation o f  funds mcludmg stipulated penalties 
under Part 15 (Stipulated Penalties) of ths Agreement by DOE, established by the terms of thls Agreement, 
shall be subject to the avalabhty o f  appropnated finds, and no prowsion herem shall be mterpreted to requue 
obhgation or payment o f  hnds to pay EPA-assessed stipulated penalties m vlolation o f  the Anti-Deficiency 
Act, 3 1 U S C 9 1341, in cases where payment or obligation o f  such funds shall be appropnately adjusted 

F Eappropnated hnds are not avdable to fulfill DOEs obhgations under ths Agreement, the Pmes shall 
attempt to agree upon appropnate adjustments to the dates whch requue the payment or obhgatlon of such 
b d s  If no agreement can be reached, then the State and DOE agree that rn any m o n  by the State a g w  
DOE to enforce any prowsion of ths Agreement, DOE may mse as a defense that Its fdure or delay was 
caused by the unavdabhty of appropnated hnds The State disagrees that lack of  appropnations or hndmg is 
a vahd defense However, DOE and the State agree and stipulate that it is premature at thus tune to mse and 
adjudicate the ewstence of such a defense Acceptance of ths paragraph does not constitute a waver by DOE 
that its obhgations under ths Agreement are subject to the prowsions of the Anti-Defiaency Act, 3 1 U S C 3 
1341 

PART 44 COMPLIANCE WITH APPLICABLE LAWS 

A All actions required to be taken pursuant to ths Agreement shall be taken in accordance wth the requirements 
of  a l l  applicable Federal and State laws and regulations All Parties acknowledge that such compliance may 
impact schedules to be performed under ths Agreement ElTensions o f  schedules, when necessary, shdl be 
procided In accordance w t h  Part 25 (Extensions) 
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PART 45 OTHER CLAIMS 

A Nothmg rn this Agreement shall constitute or be construed as a bar or release fiom any clam, cause of amon, 
or demand rn law or equity by or against any person, firm, partnership, or corporation, lncludmg any DOE or 
predecessor agency contractor, subcontractor, andor operator, either past or present, for any llablllty it may 
have ansmg out o f  or relating m any way to the generation, storage, treatment, handhg, transportation, 
release, or disposal of any hazardous substances, hazardous wastes, pollutants, or contarmnants found at, taken 
to, or taken ftom the Rocky Flats Site 

B Thrs Agreement does not constitute any decision on pre-authonzation of hnds under w o n  1 1 1 (a@) of 
CERCLA, 42 U S C 9 961 l(aX2) 

I C Neither EPA nor the State shall be held as a party to any contract entered mto by DOE to unplement the 
requirements of this Agreement 

PART 46 PUBLIC COMMENT/EFFECTIVE DATE 

A ' Ihs Agreement has undergone a 60 day public revlew and comment pen& The Parties have responded to 
pubhc comments received dunng the public comment penod m a separate document entitled "Responsiveness 
Summary for Rocky Flats Federal Facility Agreement and Consent Order" and have made numerous revisions 
to th~s Agreement as a direct result ofthose public comments 

B The effective date of ths Agreement shall be the date on which the last party signs th~s Agreement 

I 
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IT IS SO AGREED: 

Each undersigned representative of a Party certifies that he or she is fMy authonzed to enter mto ths  Agreement and 
to legally bmd such Party to ths Agreement 

FOR THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY: 

Date 
Reponal Admstrator, Region Vm 
U S Enwonmental Protection Agency 

FOR THE UNITED STATES DEPARTMENT OF ENERGY: 

Date 

STATE OF COLORADO DEPARTMENT OF HEALTH: 

Date 
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